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Alan McLaughlin

Dear Sirs,

| have read with interest the above consultation.

By way of background | am an in-house Solicitor in a large public sector legal department,
and have a

number of points for consideration.

| support the ethos that people and small businesses need to be able to access the legal
advice that

they need, at an affordable price, and that the SRA as regulator, has a duty to consider how
the SRA

can help to address this.

My concern is that the proposed approach set out in the consultation may cause more
confusion than

assistance to potential clients when deciding on where to obtain their legal advice, and
understanding

the implications (e.g. whether they are protected by the Compensation Fund, Legal
Professional

privilege and conflict of interest requirements). The SRA, therefore will need to issue greater

guidance to citizens as well as to Solicitors to avoid much of the confusion the two tier code
may create

which also, in my view, creates a two tier service for the same professional which the public
will be

confused by.

| am also concerned having participated in recent webinars that the approach or impression
givenis a

light touch approach from the SRA. This appears to be out of step with other regulators who
want to

be transparent and ensure that the public have confidence that due process will be followed,
in

particular in the banking, financial and medical sectors.

As an in-house public sector lawyer | am extremely interested in what changes will be made
to the SRA

Practice Framework Rules, especially how they will reflect the diverse range of business
models being



adopted by the public sector, and in particular the interpretation of Rule 4 and the
interrelation with

the Local Authorities (Goods and Services) Act 1970 & the Legal Services Act 2007. The
consultation

documents does not seem to address any of this.

If I can assist further please do not hesitate to contact me.
Regards.

Alan McLaughlin



Consultation: Looking to the future - flexibility and public protection

Response ID:516

2. Your identity
Surname
Lobb
Forename(s)
Alison

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as a solicitor in private practice
3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

Only in respect of the time it can take, on occasion.
4.

2. Do you agree with our proposed model for a revised set of Principles?

| am concerned at the removal of the requirement to provide a proper standard of service.

[ really think this is change for changes sake and there is no real reason why the current principles need to
be changed. all this will do is cause uncertainty for practitioners and further time and work for compliance
officers in amending procedures, training staff, etc.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?
| think this require further clarification as to how it will operate in practice. otherwise itis open to abuse and
misinterpretation.
| attended a "Question of Trust" roadshow, | am not aware we have had an detailed feedback from that
exercise and would like to see that before commenting further.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

See response to Q2
7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

Case Studies should be provided, but these should deal with borderline issues, not the clear cut ones
which would all be able to understand. They should constantly be added to an updated from the SRA's
dealings with issues raised and enable practitioners, particularly COLPs. to have a level of certainty as to
how particular situations may be viewed by the SRA

8.



6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

The difficulty is that the shorter the code, the more grey areas and uncertainty there might be. Thatis not
helpful. In practice, a more detailed code an guidance is better and more transparent. The SRA repeatedly
states that its aim is to encourage competition, yet by having unclear guidelines and parameters it actually
stifles competition by ensuring that regulated firms have to spend more time and money dealing with and
resolving compliance issues, something which our unregulated competitors do not have to be so
concerned about.

9.
7.In your view is there anything specific in the Code that does not need to be there?
No
10.
8. Do you think that there anything specific missing from the Code that we should consider adding?

See response to Q6 & Q 2. | would rather see amore detailed code.

I would also be concerned at the removal of any specific prohibition on cold calling, which action by Claims
Management companies already gives the profession a bad name. | would rather, as a Pl lawyer, see more
regulation in this area, than less.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

I am concerned as to whether option 1 is workable in the scenario for the future which the SRA suggest,
namely with solicitors working in unregulated entities.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

see response to Q 6
13.

11.In your view is there anything specific in the Code that does not need to be there?
No

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?

see above
15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

No
16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Yes, a named person/role holder is necessary to maintain compliance standards. itis important to have an
maintain clear policies. it is also important that someone has the authority to report any colleagues to the
SRA for regulatory breaches, whether partners or not.



17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

The presentregime is acceptable. | would prefer calls to the helpline to be anonymous, | have not had to
deal with this myself but have been told the SRA are not able to guarantee that, and say that if issues of
concern are raised, they may be investigated. A system where there is no comeback on callers would |
think, help COLPs to gain guidance in difficult situations and could lead to more reporting, rather than less.
ifa COLP has nowhere to seek such guidance the issue might be ignored.

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

Where do we start?

I would be extremely concerned about the pressure that could be put on young solicitors working in
unregulated entities, for people for whom compliance is not their first concern. Those solicitors need
support and guidance but are likely to receive none if their employers do not see it as being in the interests
of their business.

The public are not going to buy services based on Plinsurance, regulation, recourse to the Ombudsman
etc. They are going to buy on price and clever marketing ploys. They will only discover their lack of
protection when a problem occurs. As well as the issues they then face, the whole profession will be
tainted, as we have seen with claims management companies. None of this is in the interest of the public or
the profession.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

Not at all. However we might reach the stage where we are driven to by the dumbing down this will cause. |
foresee a "race to the bottom".

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

Agreed
21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

There needs to be a certain level of experience/knowledge that can be proven y someone to enable them
to undertake supervision. learning and passing exams do not satisfy this. This is a profession where we
continue to learn until the day we retire. there need to be some form of threshold , the requirement certainly
should not be removed.

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

No - "come to us - if it goes wrong you can sue us" is not a good marketing tool! if | was a member of the
public I would be concerned at the emphasis on this and the assumption that something will go wrong. This
would give a competitive advantage to unregulated bodies and thus have the adverse effect to that
intended..

23.



21. Do you agree with the analysis in our initial Inpact Assessment?

No.
There are other and better ways to improve access to justice than these proposals which can only
undermine the profession further.

24.

22. Do you have any additional information to support our initial Inpact Assessment?
No

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

Yes
26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

They should only hold such money if they are subject to the accounts rules, or equivalent.

27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

Yes

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

No - again it puts the firms who "do it properly" and protect the consumer at a competitive disadvantage due
to the cost of such premiums. if someone wants to practice without such protection then they should not do
so under the title of Solicitor.

29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

see above

30.

28. Do you think that we should retain a requirement for Special Bodies to have PIl when providing
reserved legal activities to the public or a section of the public?

yes
31.
29. Do you have any views on what Pll requirements should apply to Special Bodies?
32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

I believe that firms of that nature should be regulated.

33.

31. Do you have any alternative proposals to regulating entities of this type?
No



34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

No
35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?



Consultation: Looking to the future - flexibility and public protection

Response ID:728

2. Your identity
Surname
LEUNG
Forename(s)
AMELIA

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as a solicitor in private practice

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

NO

4.

2. Do you agree with our proposed model for a revised set of Principles?
YES

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

YES
6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

NO
7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

ALL AREAS
8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

YES
9.

7.In your view is there anything specific in the Code that does not need to be there?

CODE NO 5 CAN BE REWORDED, E.G. WILL NOT COMMIT ANY ACT OF DISCRIMINATION, PREJUDICE
DIVERSITY OR INCLUSION IN THE SOCIETY



10.

8. Do you think that there anything specific missing from the Code that we should consider adding?
NO

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

OPTION 2. THE EXAMPLES ARE VERY CLEAR AND NOT DIFFICULT TO IMPLEMENT IN PRACTICE. WE
WIL INCLUDE IT IN THE TERMS OF BUSINESS AND ALERT THE CLIENT OF THE POTENTIAL
CONFLICT AND THE ACTION WE MAY TAKE.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

YES

13.

11.In your view is there anything specific in the Code that does not need to be there?
NO

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?
NO

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

NO
16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

IN PRINCIPLE THE ROLES ASSIST THE PRACTICE BUT FOR SOLE OR SMALL PRACTICE IT DOES
NOT SHOW DISTINCT EFFECTS.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

ITIS LIKELY THAT SOME SOLICITORS WILL MOVE TO WORK FOR NON-REGULATED BUSINESS
PROVIDING LEGAL SERVICES. THAT MAY BE A WAY TO SAVE COSTS.

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can



only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

IT SHOULD APPLY TO ALL SOLICITORS, NOT ONLY SOLE SOLICITOR.
21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

THE CURRENT REQUIREMENTS ARE THE SAFEGUARD IF THE PROVISION OF LEGAL SERVICES
ARE TO BE RELAXED.

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

YES

23.

21. Do you agree with the analysis in our initial Inpact Assessment?

24.

22. Do you have any additional information to support our initial Inpact Assessment?
NIL

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

NO
26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

AGREE
27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

AGREE
28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

AGREE
29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

DIFFICULT FOR THE PUBLIC TO DISTINGUISH BETWEEN LEGAL ADVISORS REGULATED BY SRA
AND THOSE WHO ARE NOT, DIFIFCULT TO ASSESS THE LEVEL OF PROTECTION AVAILABLE AND
THE STANDARD OF SERVICE. THE SOLICITOR BRAND WILL SUBMERGE.

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?



YES
31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?
SAME AS THE SOLICITORS TO PROVIDE THE SAME LEVEL OF PROTECTION.

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

AGREE, BUT IT WILL CREATE THE TREND SOLICITORS WILL BE CREATE NON SRA REGULATED
ARM TO AVOID COST AND COMPLIANCE.

33.
31. Do you have any alternative proposals to regulating entities of this type?
NO

34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

THE SRA MAY INTERVENE THE INDIVIDUAL SOLICITOR BUT WILL HAVE NO POWER TO INTERVENE
THE NON REGULATED BUSINESS

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

SRA MAY CHOOSE TO REGULATE ONLY RESERVED WORK.



Andrew Boon

Consultation: Looking to the future - flexibility
and public protection

Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.
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Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

No
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Question 2
Do you agree with our proposed model for a revised set of Principles?

The principles are expressed at a level of generality that renders their meaning
speculative and makes their use as practical regulatory or educational tools
problematic.

The specific concerns are that:

i) terms such as ‘rule of law’, ‘integrity’, ‘independence’ and ‘best interests’ have a
range of potential meanings and implications, some of which may change over time.
It is not clear from the proposed materials which of these meanings are attached to
these words and phrases or what the implications are of their use.

i) The principles allude to a range of important ethical issues. Their relationship to
the code of conduct is not clear. Is it supposed to reflect the principles or are the
principles free-floating regulatory materials?

iii) If, as is expressed in the document, the principles operate independently of the
code (para. 45), practitioners will be justified in being nervous about how they could
be interpreted. It seems problematic that those being regulated cannot assume that
by following the code of conduct they are compliant.

iv) In cases before the SDT solicitors are charged with a breach of principle. There
are examples of disciplinary charges laid against solicitors that stretch the likely and
even the possible meaning of the principles. This is at risk of breaching the rule of
law principle that defendants should be charged with specific breaches of regulation.

v) The juxtaposition of the rule of law and proper administration of justice and of
honesty and integrity in single principles raise additional questions about the
interpretation of these words and phrases.

vi) Making the administration of justice a governing principle is problematic. Does
upholding the administration of justice go beyond the duty of an advocate or litigator
to the court? If so, in what additional circumstances does it, for example, trump a
duty to clients?

vii) The duty to serve a client’s best interests is capable of a paternalistic
interpretation and its use should be critically reviewed and/or elaborated.

| have explored these issues in more detail in a recent article, ‘The Legal
Professions’ New Rule Books: Narratives, Standards and Values’. | can provide a link
to it on request. In that article | suggest that more explanation of the principles needs
to be given. Ideally, there would be an elegant commentary on the principles
provided with the text. This would include references to relevant provisions in the
code of conduct as examples of the manifestation of the principle. Where principles
are intended to have more extended application, an indication of intended scope
should be provided.
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

| think the new principle raises some drafting issues and issues of interpretation:

i) Can conduct uphold confidence? Might it be better to say ‘does not
undermine confidence’?

i)  Which profession is referred to? Is it a generalised legal profession, including
those regulated by other approved regulators, or just solicitors?

iii) Itis not clear why other legal service providers are referred to or why
solicitors should have any responsibility for the reputation of these,
particularly unregulated providers.
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

Principles are potentially multi-functional, communicating professional characteristics
and aspirations as well as regulatory material. From this point of view a significant
omission is any reference to observing confidentiality and client privilege. This is a
defining characteristic of solicitors (and other lawyers) and clearly distinct from acting
in a client’s best interests.

Likewise there is no principle referring explicitly to third party interests. This creates
an impression of excessive client focus and lack of commitment to the public interest.

Observing the duty to the court is probably covered by the reference to the
administration of justice, but this needs to be brought out in a commentary on the
Principles.

| approve of the inclusion of honesty. It was a significant omission from the old
principles given its importance in practice. From that point of you it may also be
important to retain a principle relating to handling client money. Solicitors are more
likely to get into trouble for being slack in that regard than for any other reason. In
some circumstances, misconduct in handling client money may fall short of
dishonesty.
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Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

Yes, please refer to my response to question 1. Both principles and code would
benefit from commentary (on the principles) and guidance (on provisions in the
code). If these formats were adopted, examples may be more effective than case
studies. However, case studies could be used for other purposes, for example, as
illustrations on an SRA conduct website.
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

There are clearly benefits in having a succinct statement of obligations, but this must
not be at the expense of completeness or clarity.
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Question 7

In your view is there anything specific in the Code that does not need to be
there?
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

The code should have guidance added.

The rules have for some time focused excessively on issues of client care. There are
ethical issues that it may be beneficial to clarify, such as the implications of acting in
a client’s best interests. 3.1 acknowledges the importance of the client’s wishes, but
the code then avoids the issue of whether a solicitor is obliged to carry out a client’s
lawful wishes.

Some of the provisions are potentially misleading. | am not sure section 2 captures
the duty to the court accurately. It does not deal with knowingly allowing presentation
of misleading evidence, written, such as affidavit witness testimony, or oral (2.4 does
not cover this because it refers to the advocate’s submissions), nor what should
happen if it is found to have happened (2.7 does not cover this because the client is
still entitled to confidentiality). Rather, misleading the court appears under duties to
clients (1.4). This does not seem to be a very logical organisation and is potentially
misleading.

Duties to third parties are basic, comprising not taking unfair advantage (1.2) or
misleading others (1.4). The scope of these provisions is unclear. Do they cover
sexual relationships with clients?

It should be clear whether or not solicitors should or can act so as to avert avoidable
harm to third parties based on confidential client information. It should also be clear

what the scope of this requirement or permission is; does it cover e.g. minor/serious
harms or e.g. physical/financial or other harms?

Part 4 (client money and assets) is ‘safeguarding’ code for holding in a separate
client account? If so, or even if that is part of it, it might be better to be explicit.
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Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

If it is proposed to allow exceptions to client conflict prohibitions they must be
stated. Therefore, if the consensus and common purpose exception is to be allowed,
1 is to be preferred to 2. In that case however, there needs to be a slight amendment.
Clients may have a strong but ill-informed consensus; a solicitor owing a duty to both
must be sure that what they want to do is in the best interests of clients who are well-
informed.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

Separating the responsibilities of individual solicitors and firms is important in
principle. 1 would expect this document to be much shorter than the code for solicitors
but see below, response to Q13..
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Question 11

In your view is there anything specific in the Code that does not need to be
there?

see below, response to Q13.
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

My first query is whether it is appropriate to address a code of conduct to a
firm; it might be preferable to think of another description of this document.

Most of the content is what one would expect to see in such a code but the format
does raise some issues and, even if substantially retained, the content could, in my
opinion, be improved. The main problem is that the document appears to cover the
same ground as one addressed to individual practitioners, whereas it should be a
different kind of document, aimed at ensuring that the firm supports practitioners in
fulfilling their ethical responsibilities.

Much of the code for firms is addressed to a person (‘you’) as if it is the firm which is
treating clients fairly, observing confidentiality etc., rather than the individuals in it.

Material more appropriately addressed to individuals (e.g. 1.1, 3.1, 4.1) should be
removed. This should be replaced with general obligations to:

a) ensure that the firm’s solicitors observe the code of conduct for solicitors

b) ensure that the firm have the infrastructure, systems and training to support them
in this and monitor compliance and

c) ensure that non-solicitor employees of the firm observe their statutory and
regulatory duties. Where they are not subject to specific regulatory obligations, the
firm should be required to ensure that all are bound to respect those aspects of the
conduct rules, e.g. confidentiality, that the entity is committed to preserve.

These can be expressed as requirements on the firm e.g. ‘the firm must have
procedures to ensure that the solicitors it employs observe the duties imposed by the
SRA Code of Conduct for Solicitors’.
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

It is counter-intuitive that the roles are more useful in small organisations than
large, particularly when they are required for ABS. It would therefore have been
interesting to see some research on this issue. The summary of issues is fair, but
there is no consideration of the regulatory overhead imposed by requiring these
roles. In the absence of evidence, however, the balance of the argument presented
lies in retaining the roles; individuals abdicating responsibility because they have a
COLP are nevertheless personally liable for breaches they commit.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

There is substantial evidence that solicitors in situations in which they do not
have adequate peer support are a higher risk in terms of misconduct. As regards this
proposal there are different scenarios, some of which may create that situation.
Therefore, although the limitation of this proposal to pro bono delivery may have
some merit, the reference to pro bono services in the introduction is potentially
misleading; the proposal goes far beyond such services. Were it limited in some way
the risks would be less.

Assuming no such limitations, the absence of effective regulatory control of
alternative legal services providers, the capacity to hold client money and the
absence also of insurance and other compensation requirements on un-regulated
solicitors, the main opportunities are to:

i) offer employment opportunities to unemployed solicitors

i) reduce the cost of unreserved legal activity

iii) meet government agendas for de-regulation and de-professionalization by
undercutting regulated professionals (by allowing alternative legal providers to avoid
regulatory overheads when hiring solicitors)

iv) avoid government attempting further de-regulation and seizing regulatory initiative
from the SRA.

This would be at the risk of:
i) difficulty in controlling a relatively ‘unregulated’ market
i) needing to institute elaborate requirements for advertising solicitors’ status

i) considerable consumer confusion about the implications of instructing regulated
and un-regulated solicitors

iv) encouraging abuse of solicitor status

V) negative consumer feedback and publicity
Vi) creating a messy regulatory situation

vii) undermining the solicitor brand

viii) inviting criticism of regulatory competence
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Not at all!
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

A sensible proposal.
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Question 19

What is your view on whether our current ‘qualified to supervise' requirement
is necessary to address an identified risk and/or is fit for that purpose?

Evidence of significant historic problems suggests that there need to be
effective controls of supervision. Simply removing requirements without considering
how to effectively regulate does not seem to be sensible. It is not clear that the other
controls mentioned will be effective to limit abuses.
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

The evidence suggests that consumers believe that instructing solicitors gives
a high degree of protection so this is at present unnecessary. If you introduce
practice in unregulated organisations something along these lines would be required,
but there is an argument that the onus should be on the unregulated to point out the
risks of instructing them rather than on the regulated to point out the advantages of
instructing them. Introducing such requirements seems inconsistent with the SRA’s
general approach of reducing regulation as much as possible.
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Question 21
Do you agree with the analysis in our initial Impact Assessment?

It is not possible to say from this account. Why is consumer information a key
component of your reform programme? — you do not explain what are you trying to
achieve. To agree with the assessment one would need to know the objective and to
then see what kind of information will be provided and how. Consumer information for
its own sake may be no use at all.
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

The LSB Trackers Surveys?
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Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

Yes
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money

personally?

They should not.
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

It should not, because if you adopt such a measure you are potentially
exposing contributors to those funds to greater risks than they themselves
(collectively) pose. This seems unfair and will provoke opposition.

Page 31 of 41 Www.sra.org.uk




Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

If you do you will remove a lot of the attraction of the idea to alternative service
providers. If you do not you exacerbate the risks identified in the answer to Q16.

Page 32 of 41 Www.sra.org.uk




Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

See the answer to question 16.
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?
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Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

| think it is risky, for the profession if not for the regulator, to consider regulating
circumstances in which solicitors’ communications with clients are not covered by
LPP. This is, in many ways, solicitors’ USP.
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Question 31

Do you have any alternative proposals to regulating entities of this type?
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within

them?
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

These potential measures seem to be inadequate to deal with the risks
created. The situation created by a solicitor's misconduct may well still exist even
though the solicitor is the subject of intervention; the alternative legal services
provider will be able to continue business using other solicitors, or still using
advertising based on the fact that they employ the solicitor the subject of intervention,
despite having allowed the situation requiring intervention to arise.
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Thank you for completing the Consultation questionnaire form.

Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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Consultation: Looking to the future - flexibility and public protection

Response ID:114

2. Your identity

Surname
Duncan

Forename(s)
Andrew James

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as a solicitor in private practice
3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

Not yet
4.

2. Do you agree with our proposed model for a revised set of Principles?

No | believe that the SRA approach to change has resulted in a lack of certainty, both as a result of the
frequency of change and by removing principles which have already been subject to sufficient
interpretation to allow a meassure of certainty, with new concepts.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

The drafting of Principle 2 is far too broad and is arguably at the mercy of rapidly changing social norms
and opinion. A principled stance such as a refusal to remove an object of religious observance would
arguably be trapped by Principle 2. Solicitors should be able to mount a spirited defence of the rule of law
without fear of subsequent regulatory action. Joseph Raz in "The Rule of Law and its Virtue" stated that law
should be open, prospective and clear. Principle 2 is neither prospective nor clear. He also made the point
that law should not be changed too often.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

There have simply been too many changes in recent years. There is nothing wrong with the use of
principles, but as every law student knows there is a tension between justice in indivdual cases and
certainty. Where there are just principles there is too much room for interpretation and insufficient certainty.
The profession's confidence in the SRA appears to have declined and in my perception there is a
reluctance to gift so much room for interpretation to an organisation whose short history is littered with
mistakes. A movement towards certainty, involving as it does a more thorough codification of professional
practice would help in building trust in the SRA and with increased certainty the profession could spend
more time and effortin serving clients and less in defensive observance of potential as yet uncrystallised
compliance issues.



7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

Principle 2 is so broad that there is no reasonable way in which all prospective scenarios could be
explored.

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

No the exact opposite has been achieved where no-one can envisage how their actions might
subsequently be interpreted against changing social norms. As a profession we should be able to
understand and implement properly drafted comprehensive rules. It may suit the SRA to draw up principles
which are within the drafting abilities the average secondary school student. It does nothing to encourage
public confidence in the profession if their representative cannot say with certainty where the limits of
acceptable behaviour start and end.

9.

7.In your view is there anything specific in the Code that does not need to be there?

In my view the code is misconceived.

10.
8. Do you think that there anything specific missing from the Code that we should consider adding?

In my view the code is misconceived.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

In my view the 2 options for handling conflicts of interest demonstrate the inherent failings in Principle 2. On
one hand there is a defensive option which restricts the ability of clients to instruct a solicitor of their choice.
On the other hand there is an option exhibiting a greater appetite for risk, with dangers of a different
subsequentinterpretation of appropriate behaviour by the SRA.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

No, again you have increased uncertainty.

13.

11.In your view is there anything specific in the Code that does not need to be there?
Yet another new code.

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?
The entire conceptis misconceived

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

The entire precept is misconceived.
16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and



recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

In my understanding the 2007 Act requires a named individual to perform those roles however they are
designated. If the SRA is going to utilise a process to approve the appointment of Compliance Officers they
should demonstrate some confidence in their decision making. In my experience a self report to the SRA
with recommendations is unlikely to lead to a positive outcome.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

As previously stated, if the SRA involves itself in the accreditation of individuals as compliance officers it
should view those individuals as its agents and support their actions and recommendations. The SRA
should therefore be equally responsible for any failure by compliance officers.

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

It is clear that this would create two seperate species of solicitors and thereby simultaneously reduce public
confidence in all solicitors whilst potentially creating two parrallel standards.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

It difficult to understand why one would accept the greater regulatory burden and cost of being a solicitor in
such circumstances as the SRA seems so determined to undermine the solicitor's brand. Our non regulated
competitors already enjoy many advantages.

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

I have no particular view.
21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

The qualified to supervise requirement has the useful but unintended consequence of requiring some life
experience before advising clients without any direct supervision. Without the requirement an
independantly wealthy individual could set up in practice before the age of 25.

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

[ think that the use of the word "consumer" rather than client is worrying. Client care information is usually
given only after the retainer is agreed. Therefore the client is potentially at risk in the time that initial
instructions are taken. However there is a risk of information overload.

23.
21. Do you agree with the analysis in our initial Inpact Assessment?
No

24.



22. Do you have any additional information to support our initial Inpact Assessment?

[ think the whold process was misconceived

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

There is a balance to be struck in relation to client monies, the public must have absolute confidence in the
integrity of their solicitors and this can be best achived by the SRA giving a cast iron indemnity against any
losses. This will result in the SRA giving proper consideration to who can handle client funds and
simyultaneously adding value to the solicitor's brand.

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

Again, provided the SRA authorises and indemnifies the pointis moot.
27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

If the SRA authorises, the SRA should indemnify.
28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

I have no particular opinion.
29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

There is a lack of trust in the SRA and there are legitimate concerns in relation to future interpration of
imprecise rules.

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

Special Bodies require some form of indemnity cover, the SRA must accept that in creating a potential risk,
the SRA should not be immune from any consequences.

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

The levels of indemnity should be consistent across the profession.

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

When solicitors act in such a way as to undermine public confidence in the profession, the distinction
between regulated and non regulated firms is likely to be lost upon the public generally. If the SRA wish to
increase public confidence this does not seem a sensible course of action.

33.
31. Do you have any alternative proposals to regulating entities of this type?
No



34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

There should only be one set of criteria with universal application.

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

There should only be one set of standards



Andrius Roos

| support the Law Society’s view on the consultation wholeheartedly and would urge the
Authority to consider their published concerns earnestly. We as a profession cannot allow
fragmentation of regulation to occur.

Regards

Andrius Roos

Senior Associate



Consultation: Looking to the future - flexibility and public protection

Response ID:733

2. Your identity
Surname

page
Forename(s)

ann

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as an employed solicitor

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

no
4.

2. Do you agree with our proposed model for a revised set of Principles?

No. | think that it is key to retain Principle 5 and intact the new Competency Framework is built around
solicitors complying with this principle as well as continuous development of their knowledge and skills.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

Principle 5 as mentioned. Also confidentiality should also be included.
7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

not sure

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

It is the creation of separate codes of conduct that distinguishes the responsibilities of individual solicitor
wherever they are working from the organisation that they are working for. It is very confusing for
consumers and is risk damaging for the law and solicitors.

9.
7.In your view is there anything specific in the Code that does not need to be there?

The language of the codes is imprecise and could mean that solicitors could find themselves in breach



after the proposed new code comes into force.

10.
8. Do you think that there anything specific missing from the Code that we should consider adding?

There is some overlap between the two draft codes. For example in areas such as conflict complaints and
clientinformation/identification. These needs to be clearer.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

I am confused as to why unregulated entities are not subject to the same conflict rules as the regulated
solicitors - what is the benefit of having giving an organisation free rein but not the employees.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

no

13.
11. In your view is there anything specific in the Code that does not need to be there?
The split between the responsibilities of the unregulated entity and the regulated solicitor
14.
12. Do you think that there anything specific missing from the Code that we should consider adding?

not at this stage except for comments already made

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

Principle 5 has been held out as the foundation for Solicitors to adopt a competency based regime and
even before this regime becomes compulsory you want to remove it. Why?

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

I am not a COLP or COFA and therefore cannot assist here
17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

see answerto no 14

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

There is insufficient evidence to support these proposals or in fact the estimated benefits that you think will
flow from implementation.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?



not

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

support
21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

Agree this is necessary
22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

There is sufficient information currently but am not totally adverse to the requirement

23.
21. Do you agree with the analysis in our initial Inpact Assessment?

no
24.

22. Do you have any additional information to support our initial Inpact Assessment?

no
25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

Who ever holds the client money needs to be subject to the same high standards and duties of care that
are applied at the moment.

26.

24, What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

No they should not. They are notin business for themselves but working for an entity.
27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

This risks eroding a key element of current client protection and therefore there would be two systems of
protection. Banks have one and therefore this is easy for the consumers to understand. You would also be
depending on unregulated organisations to explain why they have different protection systems.

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

Again there would be confusion for consumers as to who has what.
29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?



Confusion by consumers about all the choices you are proposing.

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

All those entities and/or individuals delivering legal services should have cover.
31.
29. Do you have any views on what Pll requirements should apply to Special Bodies?
It should be a level playing field for all involved in the delivery of services to consumers.
32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

no
33.
31. Do you have any alternative proposals to regulating entities of this type?

A code of conduct which is followed by all involved in delivery of legal services to consumers
34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

want to see more detail so not at this time
35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

yes



Consultation: Looking to the future - flexibility and public protection

Response ID:432

2. Your identity
Surname
Martin
Forename(s)
Anthony

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as an employed solicitor

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

No
4,

2. Do you agree with our proposed model for a revised set of Principles?

No.

The removal of the principles that solicitors should 'provide a proper standard of service to your clients', 'act
in the best interests of each client' and 'protect client money and assets' has negative implications for
consumer protection and the maintenance of professional standards.

Client confidentiality is of paramount importance. The Principles should continue to refer to the solicitor's
duty to keep the affairs of the client confidential.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

| see nothing wrong with the current principles and the case for change (as opposed to change for changes
sake) has not been made out.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

I see nothing wrong with the current principles and the case for change (as opposed to change for changes
sake) has not been made out.

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

No
8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?



I have no problem in theory with two codes. However, the approach creates two tiers of solicitors: those
working in a regulated entity and those working in an unregulated entity, with consequential risks to
consumer protections and professional standards which risk damaging the standing of solicitors and
creating confusion for consumers;

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. Some solicitors might prefer a more definitive approach so that compliance is clearer
and there is less discretion for the SRA to determine when there is a breach, which could resultin
enforcement action that might have been avoidable if the Codes were clearer. It is difficult to take an
informed view on how the new Codes would work in practice be without seeing the associated guidance
which the SRA has not published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
client information/identification. If this is not addressed, itis not clear which would take precedence where
such inconsistencies exist.

9.

7.In your view is there anything specific in the Code that does not need to be there?

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?
11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

The consultation makes clear that solicitors employed by an unregulated entity would continue to be
regulated as individuals and would be subject to conflict rules. However, as the conflicts rules will not apply
to unregulated entities, in practice they will not have much effect if any on the unregulated entities whilst the
regulated entities will be subject to the same level of restriction as they are now or, potentially, a greater
level depending on which of the two options on conflicts is adopted by the SRA.

The SRA offers two options for dealing with conflicts:

- Option 1 largely replicates the 2011 Code, in prohibiting a solicitor from acting where there is a conflict or
significant risk of such a conflict, unless specified circumstances are met and protections are provided.

- Option 2 would narrow the ability to act given that it provides for a complete bar on acting where there is
an actual conflict, and protections to be putin place if there is a significant risk of a conflict.

Option 2 may be unworkable because itis not always possible to identify that an actual conflict exists and a
solicitor may unwittingly act in a conflict situation. Because the non-regulated colleagues of regulated
solicitors would not be subject to conflict rules, there is a risk of confusion to consumers, a very favourable
competitive advantage to unregulated entities and lack of a fundamental consumer protection for clients of
unregulated entities.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

I have no problem in theory with two codes. However, the approach creates two tiers of solicitors: those
working in a regulated entity and those working in an unregulated entity, with consequential risks to
consumer protections and professional standards which risk damaging the standing of solicitors and
creating confusion for consumers;

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. Some solicitors might prefer a more definitive approach so that compliance is clearer
and there is less discretion for the SRA to determine when there is a breach, which could resultin
enforcement action that might have been avoidable if the Codes were clearer. It is difficult to take an
informed view on how the new Codes would work in practice be without seeing the associated guidance



which the SRA has not published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
client information/identification. If this is not addressed, it is not clear which would take precedence where
such inconsistencies exist.

13.

11.In your view is there anything specific in the Code that does not need to be there?

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?
15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Consideration of these questions will benefit from the input of current COLPs and COFAs who are best
placed to identify unnecessary requirements while firms and sole practitioners will also wish to consider
how valuable the roles themselves are.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

There is insufficient evidence to support these proposals or the expected benefits from their
implementation, which are stated to include improved access to quality services at affordable prices,
enhanced professional standards, and increased employment opportunities.

In particular, the proposals could have undesirable and/or unintended consequences as follows:
Reputation and standing of solicitors

The proposals may result in two tiers of solicitors. Those working in unregulated businesses are unlikely to
be able to give advice which is legally privileged, will not be required to have PII, clients will not have the
benefit of compensation fund and the protection of the principles governing conflicts of interest. Not only is
this likely to create consumer detriment and confusion but itis likely to damage the reputation of the title of
solicitor.

Legal Professional Privilege (LPP)

LPP should attach to clients seeking advice from a solicitor holding a current practising certificate wherever
he or she practises and any attempts to dilute or make LPP more difficult to obtain or enforce could erode
the concept of LPP, which is a cornerstone of the justice system and a key right of clients. This could also
undermine the standing of the solicitor profession both at home and abroad. Itis not right in principle for
LPP to be a distinguishing factor between regulated and unregulated service providers.

Itis likely that in-house solicitors working in an unregulated entity, for example a local authority, providing
advice to individuals or organisations other than the unregulated entity would not have the protection of
LPP.

Conflicts and confidentiality

The proposals will result in confidentiality only applying to individual solicitors working in an unregulated
entity, including in an in-house team, but not to the entity or to other employees. There is a risk that a



solicitor may unwittingly act in a conflict situation and that clients may not be aware of a potential or real
conflict of interest or of the fact that the entity is not subject to the rules on conflict. It also results in making
regulated entities less attractive because they will be competitively disadvantaged versus unregulated
entities.

Consumer protections - Professional Indemnity Insurance (PIl) and the Compensation Fund

Under the SRA's proposals, solicitors working in unregulated entities would not be required to have Pll and
their clients would not have access to the Compensation Fund if things go wrong. This risks eroding a key
element of current client protection. The proposals risk creating two tiers of client protections - with different
rules and protections applying to solicitors' clients depending on the kind of entity in which the solicitor is
working.

The SRA proposes that solicitors working from unregulated entities would be required to make sure that
their clients understand whether and how the services they provide are regulated and the protections
available to them. Even for those working within the legal sector, insurance and client protections are
complicated topics which are not easily digested and understood and clients cannot be expected to fully
comprehend the implications of purchasing their legal services through an unregulated provider. The
proposals also risk undermining or depleting the existing Compensation Fund as solicitors working from
unregulated entities would not have to contribute to the Fund; this would seem likely to mean that solicitors
working in regulated entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that could result from
the proposals.

Consumer confusion about status

Under the proposals, solicitors holding a current practising certificate would be able to use their title
whether providing legal services to the public through a regulated or unregulated entity. While a provider
would not be able to use the term 'solicitors firm' or 'solicitors' unless the entity was regulated by the

SRA this would seem unlikely to mitigate the risk of consumer confusion especially where the unregulated
entity described itself as a 'law firm' or 'legal services firm' or advertised that they employ solicitors.
Consumers will lose the assurance they currently have as to quality and protections when they engage a
solicitor. Itis inappropriate that consumers will have to undertake fairly substantial due diligence. This will
additionally undermine the standing of the profession internationally.

Annual practising certificate (PC) fees

There is no information on this point and the SRA needs to undertake and publish an analysis of the
projected impact of its proposals on the PC fee, and in particular the turnover based firm fee. The SRA
should not close this consultation until this information is available.

Supervision

Newly qualified solicitors without any experience would be able to set up their own unregulated firms.
Newly qualified solicitors working in an unregulated entity would no longer have the requirement of support
and guidance from more experienced solicitors. This will increase the risks to clients as well as putting
newly qualified solicitors themselves at risk, and negatively impact on the standing of the solicitor
profession Damage to standards will increase incrementally as this applies year on year and fewer
solicitors in unregulated entities have ever received supervision.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?



22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

23.

21. Do you agree with the analysis in our initial Inpact Assessment?

24.

22. Do you have any additional information to support our initial Inpact Assessment?
25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

Consideration of this question will benefit from the input of current in-house teams and relevant local
employers

27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

Consideration of this question will benefit from the input of special bodies, such as law centres, which play
an important role in providing access to justice for vulnerable people who may not be able to afford access
to legal services.

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

Consideration of this question will benefit from the input of special bodies, such as law centres, which play
an important role in providing access to justice for vulnerable people who may not be able to afford access
to legal services.

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

33.

31. Do you have any alternative proposals to regulating entities of this type?

34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal



services providers, and the individual solicitors working within them?
35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?



By email: consultation@sra.org.uk

14 September 2016

Dear Sirs

SRA consultation on reforming the handbook and guiding principles: APIL amended
response

The Association of Personal Injury Lawyers (APIL) was formed by claimant lawyers with a
view to representing the interests of personal injury victims. The association is dedicated to
campaigning for improvements in the law to enable injured people to gain full access to
justice, and promote their interests in all relevant political issues. Our members comprise
principally of practitioners who specialise in personal injury litigation and whose interests are
predominantly on behalf of injured claimants. APIL currently has around 3,400 members in
the UK and abroad who represent hundreds of thousands of injured people a year.

Rationale

The rationale behind these proposals appears to be that “many people and small businesses
still cannot access the legal advice that they need, at an affordable price. As a regulator, we
have a duty to consider how the way we regulate can help to address this.”* You also talk
about “a level of unmet need in the legal services market.” It is important not to generalise.
We do not believe that there is a level of unmet need in the highly competitive market for
personal injury claims. Price is not a barrier for most claimants who wish to pursue a
meritorious compensation claim, because they can engage their solicitor to litigate their case
under a conditional fee agreement or CFA (and in a dwindling number of cases legal aid
may still be available). Most personal injury claimants access the legal market free of charge
at the point of need.?

! Consultation document paragraph 9

% Ibid, paragraph 18

% The cost of legal services to most claimants on a CFA is only payable if and when they are
successful in their claims, when a proportion of their damages may be used to reimburse their solicitor
for costs unrecovered from the losing party, together with a prescribed and limited success fee and
possibly an insurance premium. For legally aided litigants the statutory charge may apply to their
damages. Qualified one-way costs shifting ensures that in most unsuccessful cases personal injury
claimants do not face a bill for the defendant’s costs. LASPO 2013, and the advent of the claims
portal for the vast majority of personal injury claims, ensures that claimant’s inter partes costs are
limited, addressing concerns raised by defendants pre- LASPO that the level of costs they may have
had to pay if they lost made it uneconomic to defend claims.
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Comments on the proposals

APIL will always welcome a simplified and clearer regulatory system for solicitors, as long as
this will not compromise the highest professional standards, and consumers of legal services
are fully protected. However we feel that the current proposals will serve only to confuse the
public and the service they can expect from “a solicitor”.

We note the SRA accepts that the term “solicitor” is a brand.* For a brand to work effectively,
it must be consistent and that consistency rigidly applied, otherwise the brand is diluted or
confused. For legal advice to be given by someone who can call themselves “a solicitor” but
who operates in an unregulated entity / firm, risks them not having any professional
indemnity insurance, or at least an appropriate level of insurance. In addition this solicitor’s
clients will not have access to the compensation fund and will not receive privileged legal
advice. This dilutes and confuses the brand, when advice from solicitors in regulated entities
will carry these further safeguards and advantages. This change would also seem to fly in
the face of the SRA’s stated aim to “maintain the highest professional standards™.

Further, whilst it may be incumbent on solicitors working in unregulated firms to explain the
limitations of their advice, we are concerned that only the most sophisticated users of legal
services will truly understand the differences. In our view these proposals do not adequately
protect consumers of legal services offered by all solicitors.

As you may appreciate, the majority of our members are solicitors whose work
encompasses reserved activities - the exercise of a right of audience and the conduct of
litigation.® They have no choice under these proposals than to work in a regulated firm (we
call these solicitors “fully regulated” for the purpose of this response). We are concerned that
taking many solicitors out of full regulation will increase the cost of regulation on those that
remain. For example, the cost of compensation fund contributions will fall only on those who
are fully regulated. Our members face competition both inside and outside the solicitor-
regulated sector (for example outside from claims management companies, and paid
McKenzie friends). We are concerned that the SRA’s proposals will make solicitors forced to
work in the fully regulated sector less competitive in the wider legal market because the
increased cost of regulation will fall on fewer members of the profession.

Amendments to the Draft Codes of Conduct

We welcome simplification of the Code of Conduct, but are extremely concerned by the
omission in the draft Codes of Outcome 8.3, which prohibits cold calling by solicitors. We
would also be grateful of clarification on the section covering referral fees.

Unsolicited approaches to the public

APIL is deeply concerned that the ban on cold calling by solicitors has been omitted from the
new draft Codes of Conduct. The draft Codes of Conduct for Solicitors and for Firms do not
contain the wording of Outcome 8.3, which states that “you do not make unsolicited
approaches in person or by telephone to members of the public in order to publicise your
firm.”

* See for example ibid., paragraph 84
® Enid Rowlands, page 3 of your consultation document
® Section 12, Legal Services Act 2007



We urge the SRA to ensure that the ban on cold calling by solicitors in the personal injury
sector remains in place. Removing Outcome 8.3 from the Code and therefore lifting the ban
which prevents solicitors from making cold calls would be hugely irresponsible. In the case of
the personal injury sector, it is necessary for the SRA Code of Conduct to go beyond the
requirements of the law which surrounds the practice of cold calling in general. Cold calls are
tasteless and intrusive and they exploit vulnerable people. The practice also brings personal
injury practice into disrepute, generating a false perception that obtaining compensation for
injuries is easy, even when there is no injury.

Referral Fees

Paragraph 5.1 of the draft Code of Conduct for Solicitors deals with referrals and
introductions. This section does not, however, appear to reflect the ban at section 56(4) of
LASPO 2013, on referrals where the legal services relate to a claim or potential claim for
damages for personal injury or death. Paragraph 5.1(d) of the draft Code only prohibits
referrals in respect of criminal proceedings.

It may be that paragraph 5.1(e) is intended to cover the ban on referrals in personal injury
proceedings, but we would be grateful for clarification on this point. In fact we feel that 5 (1)
(e) should be clarified and simplified in any event, as — unlike the rest of this document — we
are unsure of its meaning and intent.

We hope that our comments prove useful to you.

Yours faithfully

Alice Warren

Legal Policy Officer



Association of Police Lawyers

Dear Sirs

| write on behalf of the Association of Police Lawyers as Vice Chair but also as the head of a
collaborative function which provides legal services to two Chief Constables and Police and
Crime Commissioners. | would wish to raise concerns regarding the impact of the new
provisions in respect of the application of Legal Professional Privilege and the work of in-
house police lawyers.

The Association is made up of 254 members who are police lawyers and their staff, it acts to
represent and support those working in in-house legal departments and seeks to promote
the effective and efficient provision of police legal services within Great Britain and Northern
Ireland. The majority of police lawyers are employed by their Chief Constable although a
small number are employed by the Police and Crime Commissioner and provide advice to
Chief Constables.

The Association has reviewed the Consultation and had the benefit of the Law Society case
studies. It is our understanding that if we provide legal advice to our employer it will attract
legal privilege under the proposals but not if we act for anyone other than our employer.

The governance as to the provision of legal advice in the police services is as follows:

1. Chief Constables ( unregulated corporations sole) employ in-house solicitors (
around 250 across the country).

2. Those solicitors provide legal services ( subject to conflict) to the Police and Crime
Commissioner of the same police area.

3. Those solicitors also provide advice to other Chief Constables and Police and Crime
Commissioners of other police areas subject to a formal collaboration agreement under
s22A et seq. Police Act 1996 or mutual aid for emergency situations under s24 Police Act
1996 — this is subject to a General waiver from Rule 4 granted by the SRA after some
considerable discussions between with the SRA and members of the Association.

The Government has announced its intention to extend the collaboration agenda for the
emergency services to provide powers to mandate collaboration between the blue light
services ie. police, fire & ambulance with the primary intention that collaboration starts in
support services i.e. legal, finance, HR, IT etc. Those collaborations which are currently in
existence are the subject of individual waivers from the SRA.

Our reading of the new proposals is that only in the circumstances described in 1. above
would LPP attract. This would appear to be at odds with Government policy and would
militate against collaboration (existing and future) operating to the detriment of current and
future practice by in house police lawyers and risking the loss of the specialisms that
currently exist. It should be noted that there is no known intention to provide services to the
general public or to create any alternative business structure within our membership.



The Association would seek assurances that the provisions could be amended to avoid this
eventuality or if we have misunderstood the impact of these provision confirmation from the
SRA that those of us in or working towards collaborative arrangements can do so without
any restriction being placed on LPP which would attach to the advice given within that
arrangement.

Yours sincerely

Lisa-Marie Smith

Director

Staffordshire and West Midlands Police Joint Legal Services
Centro House

Birmingham



Barnes Masrsland Solicitors Ltd

Consultation: Looking to the future - flexibility
and public protection

Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?
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Question 2

Do you agree with our proposed model for a revised set of Principles?

No
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

No
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

Yes, we believe that all rules under the Code of Conduct should apply
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Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with

the Codes?
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

No
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Question 7

In your view is there anything specific in the Code that does not need to be
there?
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?
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Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

Option 2 WILL be unworkable because it is not always possible to identify
that an actual conflict exists and a solicitor may unwittingly act in a conflict
situation. Because the non-regulated colleagues of regulated solicitors
would not be subject to conflict rules, there is a risk of confusion to
consumers, a very favourable competitive advantage to unregulated
entities and lack of a fundamental consumer protection for clients of

unregulated entities.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

No you have made it more confusing and difficult to operate for a small firm
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Question 11

In your view is there anything specific in the Code that does not need to be
there?
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

Yes because of Outcomes Focussed Regulation we are aware that some firms
manipulate the regulations so as to flout their actual intention, for e.g. routinely acting
for seller and purchaser and lender
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

The roles of COLP & COFA in a small firm are onerous, time consuming and difficult
to operate in a small firm
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

Remove the roles
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

It will result in an unfair playing field for firms such as ours; will leave to confusion for
the public and cause serious risks in the erosion of legal professional privilege, the
protection afforded by conflict and confidentiality rules and their protection under
adequate insurance. In short it will undermine the profession and its benefit to the
public.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

We agree with this proposal but the SRA needs to act on reports made of
unprofessional conduct.
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Question 19

What is your view on whether our current ‘qualified to supervise' requirement
is necessary to address an identified risk and/or is fit for that purpose?
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?
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Question 21

Do you agree with the analysis in our initial Impact Assessment?
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Question 22

Do you have any additional information to support our initial Impact
Assessment?
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Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

It should not be permitted
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

It should not be available. If clients choose to go to a non solicitor then why should
solicitors fund this or more importantly suffer the reputational damage.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?
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Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?
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Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?
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Question 31

Do you have any alternative proposals to regulating entities of this type?
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within

them?
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?
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Thank you for completing the Consultation questionnaire form.

Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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Consultation: Looking to the future - flexibility and public protection

Response ID:716

2. Your identity
Surname
Mount
Forename(s)
Peter John

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on behalf of a local law society
Please enter the name of the society.: Bedfordshire Law Society

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

None within my firm and our Society has not been made aware of any such issues.
4.
2. Do you agree with our proposed model for a revised set of Principles?

Yes
5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

Yes and (as indicated later) we are concerned that changes prosed in the Consultation will water that
principle down.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

No
7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

The writer's and our Society's experience suggest that conflict of interest remains one of the most difficult
areas to isolate accurately and case studies would certainly assist the process.

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

Yes, but brevity carries its own issues of interpretation. Apart from the answer to 5 above. there may well be
an argument for case study examples across all the Principles where this is possible.

9.



7.In your view is there anything specific in the Code that does not need to be there?
No

10.
8. Do you think that there anything specific missing from the Code that we should consider adding?

See reply to Question 28. This may not be appropriate as a "Principle", but the requirement for all practising
solicitors to be covered by Pll should be deeply entrenched.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

We think that both options are, to some extent, incomplete. We would recommend a review with a view to
combing the best bits of both. Option 1 (b) is very specific and would allow the same firm, in some
circumstances, to act for two clients in a contract race. That may be acceptable, butitis a view that should
be fully justified.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

Yes, but we would like account to be taken of our more detailed comments.

13.
11.In your view is there anything specific in the Code that does not need to be there?
No
14.
12. Do you think that there anything specific missing from the Code that we should consider adding?

No (but see comments on PlI
15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

None other than those that appear elsewhere in these replies.

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Yes, but with some reluctance, since the roles either operate as another layer of management with a pure
compliance function or, more usually, simply reflect management structure of the firm or other entity. In
smaller firms, the latter position is more or less inevitable. In larger firms a single compliance officer (not
necessarily a solicitor) might serve the proper interest of the SRA in enforcing compliance better.

The extent to which personal liability can be enforced against a COLP or a COFA to the exclusion of other
owners or managers of the entity makes those who should be accepting appointment reluctant to do so.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

More training, recognition of the need for specialist compliance offices in larger entities and less emphasis
on personal liability (as opposed to authority).



18.
16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

We think the fundamental threat which is set out below vastly outweighs any perceived opportunities. Much
of this Consultation is predicated on unsubstantiated assumptions about the needs of consumers of legal
services in a market which is already competitive and where there are a number of different types of lawyer
already in practice. No real evidence has been adduced to show a need for anything that further
complicates existing arrangements.

Even if, which is not accepted, there is such a need, the purpose of the SRA is to regulate solicitors. Such
regulation should be a single standard that applies to all solicitors and is understood as such by the
general public. Watering down that basic principle will only create confusion in the minds of consumers
and therefore damage the brand which is represented by the word "solicitor". In particular, if consumers
experience different outcomes when things go wrong, depending on the type of "solicitor" they are using,
that can easily lead to irreparable damage to trustin the brand, which is currently believed to be
reasonably high.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

This would not apply to a Society such as ours.
20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

Agreed
21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

We believe the current requirement is both necessary and fit for purpose. We would not wish to see it
reduced in any way. This, again, goes to the issue of trust in the "brand".

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

We are obliged to do this by letter to clients at the inception of matters. Looking at the length to which the
necessary letter normally runs, we doubt if our member firms will assist matters by papering their walls with
the information.

23.
21. Do you agree with the analysis in our initial Inpact Assessment?
No; it appears to be limited and unsupported by meaningful evidence.
24.
22. Do you have any additional information to support our initial Inpact Assessment?

It would help if it extended beyond private clients, but we believe that its validity is questionable in any
event.

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should



not be allowed to hold client money in their own name?

Yes
26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

They should not be so permitted.
27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

No; this goes to the principle of maintaining a single brand so that consumers, who take the trouble to
consider the point, understand at all times what is implied by the word "solicitor".

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

Emphatically not. It should be within the public perception that anyone holding a practising certificate and
practising as a solicitor will be covered, to a level stipulated by the regulator, by PII.

29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

Yes. In simple terms, the approach, ifimplemented as suggested, will inevitably damage public trustin
solicitors as a whole.

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

Yes

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?
Pll requirements should be consistent across the whole profession.

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

No
33.
31. Do you have any alternative proposals to regulating entities of this type?

All practising solicitors should be regulated to the same standards and these should be sufficiently high to
maintain trust.

34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

No
35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain



regulated by the SRA?

Yes



Ben Hoare Bell LLP

Dear Sirs

| have had the opportunity to consider the response of The Law Society to this consultation,
published by them on 8 September. On behalf of Ben Hoare Bell LLP, | support and endorse
the views expressed by them.

Yours faithfully

Mark Harrison

Ben Hoare Bell LLP



BENJAMIN JOHN LANSBURY

11 GALENA ROAD
LONDON W6 OLT

20 September 2016

This is my response to the SRA Consultation

Looking to the future - flexibility and public protection

I am responding to the SRA consultation

I have seen the comprehensive response submitted by The Law Society on 8
September 2016 and I adopt that response as my own. I do not agree with
the proposals in their entirety, except where it is clear in this response that
my views differ. The Law Society’s response can be found at this link:

http://www.lawsociety.org.uk/policy-campaigns/consultation-
responses/looking-to-the-future-consultations-law-society-response/

Consultation Questions

My replies to the SRA Consultation Paper have been completed below the
relevant 33 questions set out in the Consultation Questionnaire form provided
in electronic format by the SRA, and these are contained below on the
accompanying pages.

BEN LANSBURY
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Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

| have not encountered any issues in respect of the suitability test
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Question 2

Do you agree with our proposed model for a revised set of Principles?

No it seems misguided. | see no reason to change the principles on which young
solicitors have been trained and which embody the ethical considerations central to
all practising solicitors.
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

No, the removal of the principles that a solicitor should provide a proper standard
of care to client, act in the best interest of each client and protect client money and
assets seems to be a betrayal of the aims a professional should strive for.

The existing principles make clear a solicitor’s professional responsibilities
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

See comments above. | endorse the Law Society’s concerns about the abolition of
existing Principle 5, 8 and 10.
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Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

The proposals are wrong and misconceived
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

No you have NOT produced a rule book for professionals but an amoral charter
without any guidance or indication as to where the line is drawn. Regulation should
embody some degree of certainty. These proposals as written do not do that.
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Question 7

In your view is there anything specific in the Code that does not need to be
there?

No the existing code is fine
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

Leave it alone. Your proposals are wrong. | endorse The Law Society’s response to
this question

Page 9 of 35 Www.sra.org.uk



Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

No. The options are untenable, and weaken public protection and will leave
consumers confused. If it is accepted that to act for one or more clients
where there is actual conflict or a significant risk of conflict is wrong then that
needs to be said. I do not believe that is a proper way to train young lawyers
or for the profession as a whole to behave.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

No you are destroying the solicitors profession without adequate protection for clients
or to prevent damage to the reputation of the legal profession
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Question 11

In your view is there anything specific in the Code that does not need to be
there?

Do not introduce your changes. They are all unnecessary.
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

Yes Do not make your proposed changes. This apart, there are no proper
provisions covering how undertakings are to be dealt with within unregulated
undertakings. This needs to be clarified
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

Yes your code is wrong, and | endorse the comments of the Law Society. Your
approach creates two tiers of solicitors, those working in a regulated entity and those
working in an unregulated entity, with consequential risks to consumer protections
and professional standards which will damage the standing of solicitors and create
confusions for solicitors and their clients

Please stop using our profession as a catch all for all legal services. We are a
particular profession with particular standards. If others want to enter the legal
services market by another route they can set up their own profession with their own
standards. Your time would be far more usefully spent regulating the other routers —
who are not solicitors. Yes you would have to change your name but you would be
doing a far more useful job as far as consumer services and public protection is
concerned — and you, rather than the solicitors’ profession would have to take
responsibility for any disasters that occur along the way.
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

| also endorse The Law Society’s call for careful consideration of the roles of the
COLP and COFA. There is a thin dividing line between over regulation and sufficient
regulation to inspire public confidence. The prospect of solicitors practising in
unregulated entities without any form of internal supervision causes me concern.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

Yes. Provide clear and detailed guidance
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

Not a good idea. | have also seen The law Society’s response and endorse those
comments.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

| consider that this is to be avoided because of the lack of protection for the public.
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

About your only good idea
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Question 19

What is your view on whether our current ‘qualified to supervise' requirement
is necessary to address an identified risk and/or is fit for that purpose?

| endorse the Law Society’s response
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

The better model would be to require all unregulated entities to highlight the lack of
protection to its consumers. That is where the danger lies to consumers
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Question 21
Do you agree with the analysis in our initial Impact Assessment?
No. Itignores reality. The better model would be to require all unregulated entities to

highlight the lack of protection to its consumers. That is where the danger lies to
consumers. See the Law Society’s detailed response
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

No it is wrong. | have noted The Law Society’s analysis of the Impact Statement and
| commend that analysis.
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Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

Yes It would clearly not be appropriate for a solicitor in an unregulated entity to hold
client money in their own name; not least because the SRA is proposing the abolition
of Principle 10: You must protect client money and assets.
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

Should not be allowed. | support the Law Society’s response
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

Yes but they should not be allowed to hold themselves out as solicitors. | endorse
the comments of the Law Society. Two tier in this context means two tier.

Please stop using our profession as a catch all for all legal services. We are a
particular profession with particular standards. If others want to enter the legal
services market by another route they can set up their own profession with their own
standards. Your time would be far more usefully spent regulating the other routers —
who are not solicitors. Yes you would have to change your name but you would be
doing a far more useful job as far as consumer services and public protection is
concerned — and you, rather than the solicitors’ profession would have to take
responsibility for any disasters that occur along the way.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

No all solicitors should have PII cover or they should not be allowed to use the
title solicitor.
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Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

Many see comments above. | endorse the Law Society’s comprehensive response
on this topic.

Please stop using our profession as a catch all for all legal services. We are a
particular profession with particular standards. If others want to enter the legal
services market by another route they can set up their own profession with their own
standards. Your time would be far more usefully spent regulating the other routers —
who are not solicitors. Yes you would have to change your name but you would be
doing a far more useful job as far as consumer services and public protection is
concerned — and you, rather than the solicitors’ profession would have to take
responsibility for any disasters that occur along the way.
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

Yes
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Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?

The same as apply to all solicitors
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

If you are regulating them they should be held to the same standards as solicitors. |
endorse the Law Society’s comprehensive response on this topic.

Please stop using our profession as a catch all for all legal services. We are a
particular profession with particular standards. If others want to enter the legal
services market by another route they can set up their own profession with their own
standards. Your time would be far more usefully spent regulating the other routers —
who are not solicitors. Yes you would have to change your name but you would be
doing a far more useful job as far as consumer services and public protection is
concerned — and you, rather than the solicitors’ profession would have to take
responsibility for any disasters that occur along the way.
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Question 31
Do you have any alternative proposals to regulating entities of this type?

No. | endorse the Law Society’s comprehensive response on this topic.

Please stop using our profession as a catch all for all legal services. We are a
particular profession with particular standards. If others want to enter the legal
services market by another route they can set up their own profession with their own
standards. Your time would be far more usefully spent regulating the other routers —
who are not solicitors. Yes you would have to change your name but you would be
doing a far more useful job as far as consumer services and public protection is
concerned — and you, rather than the solicitors’ profession would have to take
responsibility for any disasters that occur along the way.
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within
them?

They seem dangerous and weaken consumer protection. | endorse the Law
Society’s comprehensive response on this topic.

Please stop using our profession as a catch all for all legal services. We are a
particular profession with particular standards. If others want to enter the legal
services market by another route they can set up their own profession with their own
standards. Your time would be far more usefully spent regulating the other routers —
who are not solicitors. Yes you would have to change your name but you would be
doing a far more useful job as far as consumer services and public protection is
concerned — and you, rather than the solicitors’ profession would have to take
responsibility for any disasters that occur along the way.
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

Yes, unless regulation is returned to the Law Society.
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Thank you for completing the Consultation questionnaire form.

Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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Introduction

The Birmingham Law Society (‘BLS’) represents 4500 members and is the largest provincial Law
Society through individual and corporate membership. Its membership consists of a broad spectrum
of lawyers and practices from sole practitioners up to the largest law firms. Many, including a
significant number of smaller firms, have international practices which are particularly reliant on the
reputation of the solicitors’ profession. All firms are dependent on the generally held public
perception that solicitors are professional in their work. A vital element of this, which goes to the
heart of the solicitors’ profession, is that they are trustworthy and regulated. On the rare occasion
that a solicitor breaches that trust, a client is always protected.

This response follows an open meeting to which all members were invited. It was attended by the
widest possible spread of lawyers ranging from sole practitioners to partners and compliance
officers of some of the largest national firms with a presence in Birmingham and other provincial
centres in the jurisdiction. This response should be read in conjunction with the Society's response
to the SRA's consultation, "Looking to the Future: Accounts Rules Review",

General Comments

We accept that the way in which people are accessing legal services is changing. Lawyers have
played their part in this by way of developing innovative ways of responding to meet this demand.
For instance, as a result of regulatory changes solicitors have begun in increasing numbers to
embrace MDPs. Large and small firms have developed new and more flexible ways of delivering
legal services making full use of modern media. It is a vibrant market. Inevitably this has been a
gradual process with diversification taking place whilst maintaining the key requirement of high
professional standards.

Not all legal problems require a solicitor and, as the paper recognises, there are a variety of avenues
the public can access which deliver legal services of one sort or another ranging from advice lines (in
particular for businesses) to specialist consultants. The not for profit sector such as Citizens Advice
deals with large numbers of legal problems, increasingly so since the civil legal aid cutbacks. To
relate a statistic such as only one in ten people with a legal problem chooses to consult a solicitor
illustrates substantially or in part for an unmet need for services from solicitors is simplistic.
Likewise, it is not surprising that businesses faced with a legal problem may, rather than consult a
solicitor, choose a help-line to which they subscribe, a specialist consultancy or speak to their
accountant. This simply illustrates the diversity of the legal advice market in which solicitors have a
key role and play their part.

It is acknowledged that there is an unmet need in which the solicitors’ profession can play their part
to fill but they are only a part, and we contend only a relatively small part of the picture when
compared with the roles played by the State and others including the insurance industry. It is
generally recognised that the gradual withdrawal of state funding of legal services through civil legal
aid has contributed enormously to the scale of unmet need. Most recently the withdrawal of legal
aid from most matrimonial work has had dire consequences for both the public who, given their
circumstances, cannot afford legal advice at any price, and for the courts who are struggling to deal
with complex cases where one or both of the parties are representing themselves. It is difficult to



see how having solicitors working in unregulated entities will achieve anything of significance to
improve that kind of situation. Businesses will be looking for profit and generally easier pickings.

At the outset it should be made clear that we have no objection per se to the simplification of the
regulatory framework and streamlining the handbook provided adequate guidance and toolkits are
also available.

Solicitors working in unregulated entities

Having considered the SRA’s proposals and their rationale we have grave reservations about the
impact the changes might have on the public’s trust and confidence in the solicitors’ profession.
The lack of adequate protection for the consumer if something goes wrong and the absence of client
confidentiality are major concerns and should not be ignored. There is a strong possibility, indeed a
probability in our view that there are risks of undermining the public’s trust and confidence by
creating a confusing and chaotic picture of solicitors’ roles and responsibilities in the legal services
market. In the proposed new world are consumers really going to be able to distinguish between a
regulated solicitor in a regulated firm and his/her opposite number in an unregulated firm? There
are important distinctions. We suggest very few consumers at or before the point where they give
instructions will address fully or at all the essential issues of, in particular, protection if something
goes wrong and confidentiality.

With justification TLS has argued that this will create a ‘two tier’ profession. We agree. The
proposals could have wide ranging consequences for both the reputation of the profession as well as
the public and could adversely affect the cost base of regulated firms due to the increased burden of
sharing the cost regulation itself and increased contributions to the compensation fund. Other
consequences would follow such as the issue surrounding professional privilege which underpins the
solicitor/client relationship. Dealing with conflicts of interest presents another potential difficulty.

Difficulties have been experienced in the past with regulated firms who usually provide bulk services
such as domestic conveyancing at competitive prices and who have a solicitor or small number of
solicitors heading a much larger number of fee earners. Control and direction in such large
organisations is a problem. It takes little imagination to see how much more difficult it would be for
a solicitor who is not part of the ‘brains’ of an unregulated entity to have any control or influence on
the way in which the entity conducts its business. This is a particular concern when it comes the
handling of clients’ monies and assets. The difficulties are likely to be compounded many times over
for the SRA when considering/taking enforcement action.

Moreover, whilst the growth in the range of organisations offering legal advice over recent years is
something to be welcomed and encouraged there have also been a worrying number of
unscrupulous providers particularly in the field of personal injury, claims against banks and insurance
companies and even McKenzie Friends. We are fearful that were the proposal to be adopted such
providers would be tempted to recruit a solicitor(s) in order to gain respectability by marketing
themselves as having legally qualified solicitor(s) on their staff. The solicitor would be no more than
a stooge.



The proposed ethical and professional framework

The consultation proposes the creation of two separate Codes of Conduct:

1. a Code of Conduct for Solicitors which focuses on professional standards and the behaviour
expected of solicitors.

2. a Code of Conduct for Firms which focuses on the business systems and controls that firms
needs to put in place.

The SRA says that “The 'one size fits all' approach makes the current Code too long, confusing and
complicated. It blurs the line between individual and organisation responsibilities, making it difficult
to understand and apply”

What the SRA fails to recognise is that the vast majority of legal practices are not separate legal
entities to the individuals that own them. The most common practising models are sole practitioners
and partnerships. Unless the firm is a limited company or an LLP, there is no separate ownership and
therefore no separation of individual and organisational responsibilities. We have not seen any
statistics produced by the SRA that demonstrate the number of firms that are separate legal entities
to the individuals who are already regulated by the SRA. If, as we suspect, the numbers are low then
we question why we need two Codes for this small number of firms when the existing Code for
individuals and firms provides more than adequately for the regulation of the profession.

In addition, before insisting upon two separate Codes, the SRA should take heed of its own
experience in trying to impose entity based regulation in the past. The SRA was keen to do so after
the 2011 Code was introduced but curtailed its efforts once the difficulty of enforcing entity based
regulation became evident. A limited company or an LLP as a separate legal entity can “disappear”
because of insolvency before the SRA has chance to bring a case before the Solicitors Disciplinary
Tribunal. It can merge with another company. Its assets can be sold off. That is one of the reasons
why there have only been a minuscule number of prosecutions against firms brought before the
SDT.

There is also an overlap between the two Codes in the areas of conflict, complaints and client
information/identification. It is not clear which Code would take precedence.

Further, we question whether by focusing on “business systems and controls” the SRA is regulating
the professional standards of firms or whether it is investigating the adequacy or not of the firm’s
practice and risk management procedures. We fear the latter. By promoting these practice and risk
management procedures to the level of professional standards, there is a risk that the SRA would
seek to impose its own version of what is and what is not good practice and risk management and
insist that this is objective standard. It could be an entirely subjective view and would be unsuited to
investigation and enforcement by an independent regulator acting in the public interest.

The SRA’s stated aim is to “provide more clarity to firms that we regulate about the business systems
and controls that they need to have in place and what their responsibilities are as a SRA-regulated
business.” It is not necessary to have a separate Code in order to achieve this goal. The existing 2011
Code already applies to individuals and to firms. The same principle can be retained. Surely the SRA
can produce a toolkit or checklist for firms as to which parts of the Code are particularly relevant to



firms without the need for a separate Code if it is convinced that there is an unmet need for such a
development.

The Code for firms is in our view an unnecessary and cumbersome diversion and should not be
adopted.

Consultation questions

Question 1 - Have you encountered any particular issues in respect of the practical application of
the test for admission (either on an individual basis, or in terms of business procedures or
decisions)?

Response — None has been identified by us but we are anxious that the highest level should be
maintained from the outset for anyone wishing to become a solicitor. This is essential in order to
ensure that only those of proven integrity enter the profession in order to minimise the risks to the
reputation of the profession and the public.

Question 2 - Do you agree with our proposed model for a revised set of Principles?

Response — Save for Principle 4 we agree with the removal of the Principles dealing with proper
standard of service, complying with legal and regulatory obligations/cooperation, running your
business effectively etc., client money and assets as these are or will be covered elsewhere in
codes or rules.

We have concerns about Principle 4 where ‘integrity’ is linked to ‘honesty’. Whereas the latter
can be quite clearly identified and defined (Twinsectra v Yardley [2002] UKHL 12) the former is
not and is capable of a wide or, indeed, a narrow interpretation. As a result, uncertainty creeps
into any enforcement action that might be contemplated with fears being expressed that
‘integrity’ might be open to abuse in some prosecutions simply as a ‘catch-all’ in the event of other
more specific charges failing.

It also raises the conundrum of how the SRA would resolve the issue the solicitor who acts without
integrity but has not acted dishonestly. This problem is carried through to the SDT. A dishonest
solicitor, almost without exception, will be struck off. Will the result be the same in a case
involving the integrity of the solicitor? Surely not. The conflation of the two concepts into a single
principle creates confusion where clarity is paramount.

Question 3 - Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?
Response - Yes.

Question 4 - Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

Response — A key requirement of the solicitor/client relationship is confidentiality. This is a
recurrent issue throughout this consultation. Confidentiality is unique to the profession and lies at



the heart of the legal system. It is a cornerstone of the rule of law. Accordingly, it should be
enshrined in the Principles to avoid any doubt or to meet any threat from without.

Question 5 - Are there any specific areas or scenarios where you think that guidance and/or case
studies will be of particular benefit in supporting compliance with the Codes?

Response — The simplification of the rule book will require clear guidance and we have considered
what might be done and had the advantage of advice from specialist practitioners who are familiar
with compliance issues. It would be helpful if all guidance could be linked through electronically
from the new Codes so that firms are aware that it exists and can access it as they read the Code.
Guidance on the following is needed as a minimum:

Costs information. This is an issue which causes real problems for firms, both in terms of
complaints to LeO and disputes with the courts. Detailed guidance on this with links to
guidance issued by LeO and TLS would help.

Conflicts of interest. It is essential that there is guidance on this subject. This will always be a
difficult issue. Many of the situations which arise in day to day practice require complex
analysis and examples would help with this. There was extensive guidance in the 2007 Code
which firms of all sizes still find useful. It gives useful examples of things like the “common
purpose” exception and what “informed consent” might involve. It also explained the
definition which was based on the common law which has not changed in substance.

Conveyancing is a high risk area where conflicts are likely when firms act for seller and
buyer. Guidance on this would be helpful as the removal of the IBs which dealt with this will
take away the prompt for firms to think carefully before acting for seller and buyer.

Guidance on in-house conflicts would also be useful as this is something that is not always
picked up by those acting for their employer and e.g. an employee.

Duties of confidentiality and disclosure and the use of information barriers. The same
comments apply as in relation to conflicts. Meeting these duties is a key risk for firms and
guidance along the lines of that which appeared in the 2007 would be extremely helpful.

Separate businesses. There has already been helpful guidance issued by the SRA on this
subject which needs to be retained and updated. Permitting firms to offer non-reserved
legal services through separate businesses is a new concept and carries huge risks for clients
over understanding the regulatory minefield it creates.

Referral arrangements. References to the law are being removed and new firms need to be
aware of the complexities of LASPO in the context of Pl referrals. The SRA has already issued
guidance on this subject which needs to be retained.

The importance of firms keeping their independence from referrers of business and the
many risks involved around referral arrangements continue to need emphasising. We
believe that there are examples of referrers who are also joint owners of ABSs putting
pressure on the lawyer owners of the ABS to behave in ways which give precedence to the
non-lawyer owner/referrer over the interests of the client. Guidance should make absolutely
clear that this is wrong.



e (Client care. This underpins a key Principle. The new Code is so pared back on this important

subject that guidance is essential. It is high risk for firms in terms of retaining clients and keeping
complaints to a minimum and referrals to LeO.

Question 6 - Have we achieved our aim of developing a short, focused Code for all solicitors,
wherever they work which is clear and easy to understand?

Response - We support the objective of the SRA but brevity also requires clarity. If too much is left
to interpretation by the solicitor on the one hand and the SRA on the other, uncertainty will
prevail and a lack of confidence arise. It will be vital for the guidance and toolkits to go into far
greater detail to eliminate as far as possible the ‘grey areas’ (see by way of example the sort of
guidance we would expect in our answer to Q5 above)

Question 7 - In your view is there anything specific in the Code that does not need to be there?

Response — None identified.

Question 8 - Do you think that there anything specific missing from the Code that we should
consider adding?

Response - We have had the opportunity of reading TLS response and have nothing to add.

Question 9 - What are your views on the two options for handling conflicts of interests and how
they will work in practice?

Response — Our preference would be for option 1 which as far as we are aware has operated
satisfactorily for several years and with which solicitors are familiar. Option 2 would create
problems and introduce an additional level of uncertainty because it is not always clear when a
significant risk of a conflict has crystallised into an actual conflict.

The following point has been made to us which we believe is a problem which the SRA would need
to resolve. A new shortened definition of “client conflict” is proposed. The prohibition on acting

only bites when the conflict arises “in a matter or a particular aspect of it” (i.e. the matter). There is,
however, no reference in the standard or the definition to “related matters” which are included in
the current definition of “client conflict”. This needs addressing because the court will find a conflict
where the matters are related as happened in the Freshfields case. This resulted in the firm being
censored and prevented from using an information barrier. Unless the definition/standard is
changed, standard 6.2 will allow what the law does not allow i.e. firms to act in related matters

where there is a conflict. This cannot be the intention.

Question 10 - Have we achieved our aim of developing a short focused Code for SRA regulated
firms which is clear and easy to understand?



Response — Please refer to our response to Q6.

Question 11 - In your view is there anything specific in the Code that does not need to be there?

Response — Save for our views concerning the need to have two separate codes (see our general
comments) ‘No’ although it is not possible to express a firm view at this stage without more detail
concerning the guidance.

Question 12 - Do you think that there anything specific missing from the Code that we should
consider adding?

Response - cf. our response to Q11.

Question 13 - Do you have any specific issues on the drafting of the Code for Solicitors or Code for
Firms or any particular clauses within them?

Response - We have had the opportunity of reading TLS detailed response with which we would
agree. We have nothing to add.

Question 14 - Do you agree with our intention to retain the COLP and COFA roles for recognised
bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles either assist or do not
assist with compliance.

Response — Despite certain reservations largely concerning duplication of effort, ‘Yes’. A clear
distinction needs to be drawn between responsibility and liability/culpability. Provided a
compliance officer has taken reasonable steps he should not find himself the subject of
enforcement action, particularly where he is not the manager or owner of the business.

Question 15 - How could we improve the way in which the COLP/COFA roles work or to provide
further support to compliance officers, in practice?

Response — It is clear from the 2012 TLS survey that there is dissatisfaction within the profession
with the SRA guidance etc for compliance officers. It will be important for the SRA to provide
clearer guidance in future.

Question 16 - What is your view of the opportunities and threats presented by the proposal to
allow solicitors deliver non-reserved legal services to the public through alternative legal
services providers?



Response — Please see our general comments. The problem arises out of the commercial drivers
over which the solicitor has no control. To date the experience of solicitors working in the
unregulated environment has been confined to organisations such as Law Centres, Citizens Advice
and other charities where there is a strong ethical culture, far removed from the world of
business. Our fear is that solicitors who find themselves in that environment are likely to find
themselves faced with difficult if not impossible choices between the demands of their
paymasters and their professional obligations.

Additionally, a question arises where legal work has been carried out by non-lawyers over whom
the solicitor may have little or no oversight let alone managerial responsibilities. To what extent
would the solicitor be held responsible for the non-lawyers’ errors or unethical behaviour? After
all arguably the work is brought into the entity as a result of it having a solicitor(s) on board.
Clearly the solicitor(s) will be vulnerable to enforcement action taken by the SRA in respect their
errors and behaviour.

To date the solicitors’ profession has always had a single identity which most of the public
recognises even if they do not fully understand the regulatory framework which governs their
activities. Even some of the most sophisticated users of solicitors’ services are probably not
conscious of the restrictions and the protections afforded to them under the regulatory
framework. Nevertheless, the perception is that they are required to act in their best interests,
with honesty and confidentiality. It is upon this bedrock that the reputation of the profession
stands both within the jurisdiction and internationally.

For the first time the proposal creates two tiers of solicitors whose status depends on whether the
entity is or is not regulated. The likelihood is that this will create a great deal of confusion,
particularly in circumstances where a legal practice decides to split its activities between the two
types of entity. The vast majority of the unsuspecting public, notwithstanding the small print
which they will have received, are unlikely to be able to draw the distinction. All they will be
relying on is that they have placed their affairs in the hands of a solicitor, a brand with which they
are familiar.

Accordingly, the principle threats are twofold. First, to the client who may believe he has all the
protection of the regulated solicitor working in a regulated entity; almost certainly he/she will
have less recourse to the protection and remedies that would otherwise be available to him.
Second, there is the serious risk of damage to the reputation of the solicitors’ profession which,
once lost would be very difficult to restore.

Question 17 - How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Response - N/A

Question 18 - What are your views about our proposal to maintain the position whereby a sole

solicitor (or REL) can only provide reserved legal services for the public (or a section of the
public) as an entity authorised by the SRA or another approved regulator?



Response — Agreed.

Question 19 - What is your view on whether our current 'qualified to supervise' requirement is
necessary to address an identified risk and/or is fit for that purpose?

Response - It is essential to retain the current rule. Prior to qualification solicitors will have been
engaged in training consisting of a mixture black-letter law and transactional procedures. It is the
experience of BLS when it was running Management Course Stage 1 that most of those attending
had no experience of what was required to run a practice. The feedback was universally positive.
The Society still runs a series of modular course covering the various aspects of practice
management which remain well-attended and with positive feedback.

We are not sure what evidence exists for the assertion that newly qualified solicitors do not
present a significant risk to the public in terms of the standard of service. It may well be in terms
of delivery of the service to the client and competence there is no difference from a more
experienced cohort of solicitors. That is likely to be due to the support/mentoring that they
receive in their first few years. This is not the basis on which to draw the conclusion that newly
qualified solicitors should therefore be permitted to set up a business on his own.

It is accepted that 3 year limit is arbitrary but we suggest it is about right for a practitioner to have
the opportunity to gain the requisite skills through mentoring and formal training. Without a limit
it is difficult to see how the SRA could properly satisfy itself that a candidate “has sufficient skills
or knowledge in relation to the management and control of a business.” Here there can be no
shortcut to experience. To remove this requirement takes an unwarranted risk with the
consumer’s best interests.

Question 20 - Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

Response - Yes. It should remain the position that regulated entities provide full information
about their service and the protections afforded to them. Our concern is that unregulated entities
will not be similarly required to provide this information, once more leaving consumers
vulnerable. It would be naive to think that that the unregulated entities would respond by
matching the information requirements with which the regulated firms have to comply.

Question 21 - Do you agree with the analysis in our initial Impact Assessment?

Response — We have had the opportunity of reading TLS response and have nothing to add.



Question 22 - Do you have any additional information to support our initial Impact Assessment?

Response - We have had the opportunity of reading TLS response and have nothing to add.

Question 23 - Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own name?

Response - It is our view that solicitors in an unregulated entity is likely to find themselves in an
extremely vulnerable position. The entity is the body which will be physically holding the client’s
money/assets with the solicitor having no effective control as to how they are kept or applied. For
this reason, should the proposals go forward, contrary to our overall views concerning the
proposals, we would agree with the approach.

[We have noted that as things stand solicitors operating in the not for profit sector are responsible
for any money and assets which have to be held in their own name.]

Question 24 - What are your views on whether and when in house solicitors or those working in
Special Bodies should be permitted to hold client money personally?

Response — BLS has a number of in-house solicitors as members, in particular working for local
authorities. We have not been able to canvas sufficient numbers to gain their views. However,
we have noted TLS comments concerning the problem of in-house solicitors being able to act in
reserved activities and, when acting for consumers, the tendency for their work to involve some of
the most vulnerable in society. For these reasons the accounts rules should be equally applicable
to them. This has not been a problem hitherto.

Question 25 - Do you agree with our proposal that the SRA Compensation Fund should not be
available to clients of solicitors working in alternative legal services providers?

Response — Yes. The compensation fund is there as a last resort with contributions coming from
the regulated profession. Should the proposals be introduced it must be for the entity and/or the
individual solicitor to make arrangements through insurance to protect consumers of their
services. There remains the residual problem for clients of the possibility of under-insurance and,
more seriously, where insurers could decline cover in the event of fraud of the entity, the solicitor
or both.

If not, what are your reasons?
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Question 26 - Do you agree with our proposal not to make individual PIl cover for solicitors a
regulatory requirement on the individual solicitor?

Response - It is fundamental to the brand or perception of ‘solicitor’ that if anything goes wrong
there is a remedy and that compensation will be obtained. Solicitors, in whatever entity they are
practising should have in place Pll cover to the minimum prescribed level provided either by their
entity or themselves. Failure to make this a requirement will not only leave the client vulnerable
but also the solicitor who, it is suggested, may well be leading or be part of a team over whose
work he has no direct control or influence.

Question 27 - Do you think that there are any difficulties with the approach we propose, and if
so, what are these difficulties?

Response - Please see our response to Q26. The most obvious difficulty is that without insurance
the consumer may be left without any remedy at all or perhaps an inadequate remedy (due to any
limitation that the entity may have agreed with the client and/or limited insurance cover).
Assuming the obligation for the solicitor to have PIlI cover were to be retained then the issue
becomes one for the insurance market. Pll insurance is competitive but seldom cheap. A number
of factors are taken into account in setting a premium including, claims record, type of work,
turnover, size of staff and membership of panels and so on. Add to this the fact that the solicitor
is operating in an unregulated environment it is likely that insurers will, at best, be cautious and, at
worst, may be reluctant to offer any terms or such punitive terms as to make it very difficult to
effect cover. Contrary to what is being stated in the paper we believe that by comparison the cost
of insurance is likely to be higher than for regulated solicitors. Furthermore, insurers will insist on
all the usual exclusions which the compulsory scheme for solicitors prevents.

Question 28 - Do you think that we should retain a requirement for Special Bodies to have PII
when providing reserved legal activities to the public or a section of the public?

Response - Yes.

Question 29 - Do you have any views on what Pll requirements should apply to Special Bodies?

Response — No.

Question 30 - Do you agree with our view that it is not desirable to impose thresholds on non-
SRA regulated firms, which are mainly or wholly owned by SRA authorised solicitors?

11



Response — It is the firm view of BLS that all solicitors providing legal services whether they be
reserved activities or non-reserved activities should be regulated to the same level to avoid
confusion and any possible exploitation arising out of the absence of regulation. To that extent
this question and Q31 is otiose.

Question 31 - Do you have any alternative proposals to regulating entities of this type?

Response - Please see our response to Q30.

Question 32 - Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within them?

Response - Any intervention concerning a solicitor in such an organisation would be
extraordinarily difficult. There is the obvious problem of identifying those documents/records etc.
which are held by or on behalf of the solicitor access to which the SRA would be entitled and those
which belonged to the entity. It does not take much imagination to realise that the resultant
muddle could easily become a nightmare especially where the entity refuses to co-operate.

Question 33 - Do you agree with our proposal that all work within a recognised body or an RSP
should remain regulated by the SRA?

Response - Yes, otherwise there would be a fractured and totally confusing regulatory regime.

[drg s
/"/f_'—\b
President

Birmingham Law Society

21 September 2016
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Consultation: Looking to the future - flexibility and public protection

Response ID:665

2. Your identity
Surname
Smith
Forename(s)
Nigel Robert

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on behalf of a local law society
Please enter the name of the society.: Bournemouth and District Law Society

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

4.

2. Do you agree with our proposed model for a revised set of Principles?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in



this questionnaire including this question.

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

9.
7.In your view is there anything specific in the Code that does not need to be there?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

10.
8. Do you think that there anything specific missing from the Code that we should consider adding?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?
I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in



this questionnaire including this question.

13.
11.In your view is there anything specific in the Code that does not need to be there?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

14.
12. Do you think that there anything specific missing from the Code that we should consider adding?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver

non-reserved legal services to the public through alternative legal services providers?

I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated



September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?
I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?
I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

23.

21. Do you agree with the analysis in our initial Inpact Assessment?

I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

24.
22. Do you have any additional information to support our initial Inpact Assessment?

I am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The



Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
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26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
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28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?
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| am the Senior Vice President of the Bournemouth and District Law Society (BDLS) which represents 470
members. | have been asked by the Elected Committee of BDLS to respond to this consultation. The
Committee of the BDLS has met and considered the Law Society's Response to the Consultation dated
September 2016. BDLS adopts and supports the Law Society's Response to all 33 questions contained in
this questionnaire including this question.

33.
31. Do you have any alternative proposals to regulating entities of this type?
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33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?
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Legal and Democratic Services
King’s House

Grand Avenue

Hove
Date: 19" September 2016
Phone: 01273 291515
e-mail: elizabeth.culbert@brighton-hove.gov.uk

Dear Sirs

Please find enclosed our response to your consultation ‘Looking to the
Future’. This response is submitted on behalf of Brighton & Hove City Council.

As the SRA is aware, many local authorities are engaged in the provision of
both reserved and non-reserved legal services to external bodies, pursuant to
their powers under the Local Authorities Good and Services Act 1970. We
consider this to be a key issue which ought to be addressed as part of this
consultation. We have asked in this response for clarity from the SRA to
confirm that there are no barriers to this practice and we trust that the SRA is
prepared to take the necessary steps to provide such clarity.

Yours faithfully

Elizabeth Culbert

Acting Head of Legal Services

Brighton & Hove Council
elizabeth.culbert@brighton-hove.gov.uk
01272 291515

Lexcel

Public Law e Bty

Legal Services of Brighton and Hove City Council, East Sussex County Council,
Surrey County Council and West Sussex County Council working in partnership
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Consultation: Looking to the future - flexibility
and public protection

Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

We are supportive of the need to maintain high standards in the profession and
secure that all those practising as Solicitors satisfy the criteria in the Suitability Test
2011.

We have not encountered any situations where the practical application of the test
has created any issues for individuals or employers.
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Question 2

Do you agree with our proposed model for a revised set of Principles?

We welcome the simplification of the principles, but would not support removal of the
of the principle to “protect client money and assets”. This is particularly important to
Local Authorities as clients of external Solicitors. Our assets are public assets, which
we have a duty to manage appropriately.

We also consider that the Principles should continue to refer to the solicitor's duty to
keep the affairs of the client confidential.
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

The revised principles do not refer to maintaining public trust and we consider that
this should be included. The concept of being able to trust your legal advisor is
distinct to having confidence in them or the profession. Both the SRA’s ‘Question of
Trust’ campaign and the wording of this Question 3 suggests that the SRA believes
there is a distinction between trust and confidence. Perhaps revised principle 2 could
be amended to read:

“2. ensure that your conduct upholds public confidence in the profession and trust in
those delivering legal services”
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

No — the reduced number and simplified approach to the principles will make it easier
to apply the Principles across practice areas, including Local Government and other
sectors where there may be differing levels of regulation and oversight from other

bodies.
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Question 5

Are there any specific areas or scenarios where you think that guidance

and/or case studies will be of particular benefit in supporting compliance with
the Codes?

It will be of particular use to receive guidance from the SRA as to the application of
the new Codes and Practice Framework Rules to the conduct of reserved and non-
reserved activities by local authority legal teams, using existing local government
powers under the Local Authorities (Goods and Services) Act 1970, the Yorkshire
Purchasing Organisation Case and existing Rule 4 of the Practice Framework Rules.
Please — please see further below.
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

The simpler, more focussed code is to be welcomed. In terms of in house practice,
as highlighted below in our response to Question 8, it is in the interests of both the
SRA and in house Solicitors to have clarity as to what is meant by “public or a section
of the public”, specifically in the context of local authority employed Solicitors who
wish to provide advice to other bodies within the powers set out by the Local
Authorities (Goods and Services) Act 1970. We cannot understate how important it is
to clarify this in order to enable the public sector to meet the expectations of
Government, its public sector partners and the public in delivering joined up public
services.
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Question 7

In your view is there anything specific in the Code that does not need to be
there?

Section 8.4 of the Code references referrals of disputes to ADR - we are not aware
that this is a current requirement. The proposals do not address circumstances in
which the particular ADR scheme is not agreed between the Parties.

Please see response to question 9 in relation to conflicts of interest.
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

Itis in the interests of both the SRA and in house Solicitors to have clarity as to what
is meant by “public or a section of the public”, specifically in the context of local
authority employed Solicitors who wish to provide advice to other bodies within the
powers set out by the Local Authorities (Goods and Services) Act 1970.

Section 8.1 would benefit from amendment to include this.

Page 9 of 36 Www.sra.org.uk




e« Solicitors
e . Regulation
e+ Authority

Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

Option 2 is preferable as it simplifies matters and protects both clients and Solicitors,
by prohibiting acting in situations of actual conflicts of interest and allowing for
exceptions where there is a significant risk of a conflict of interest arising, as is
currently provided for.

Both versions appear to be somewhat confused as they rely on in the current
definition of “Client Conflict” which refers to actual conflicts and significant risks of
conflicts.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

As set out above, the Code does not address the key issues which are impacting on
local government legal practice.
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Question 11
In your view is there anything specific in the Code that does not need to be
there?

No
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

See response to Question 8 above.
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any patrticular clauses within them?

We do not have any further specific issues to highlight.
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

We do not have any comments to make in relation to this question as it is not
specifically relevant to local authority practise.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

We do not have any comments to make in relation to this question as it is not
specifically relevant to local authority practise.
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

Annex 5 to the Consultation at page 26 includes a scenario where the new approach
to regulation would allow individual in house Solicitors the ability to provide non
reserved legal advice to the public. This does not recognise the additional step
required by local authorities before they can provide services to the public for profit of
establishing a trading company.

Further, a large part of the work undertaken by local authority legal teams is reserved
activities — including advocacy and property transactions - and so setting up an
alternative legal service provider would be unlikely to be considered to provide a
useful opportunity.

Therefore the opportunities presented by the proposal do not assist local authorities
in providing non reserved legal activities with less regulation, as a trading company
would still be required. Neither do the proposals address the key issue of ensuring
that there is clarity that local authorities can provide reserved and non reserved legal
advice to other public bodies pursuant to their existing powers. The threat from these
proposals is that the opportunity for much needed certainty is lost.

The question raised at paragraph 89 is important in relation to whether privilege
would still apply to advice provided by an alternative legal service provider,
employing Solicitors in some roles and we believe this issue requires more
consideration. If such advice would not be privileged we would be extremely
concerned as to the implications of that for recipients of such advice. Legal
professional privilege is an essential element of a functioning legal system.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Please see our response to question 16.
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator)?

Local authority employed Solicitors operate to provide non-reserved and reserved
activities, primarily to their employer. The local authority itself is not an entity
authorised by the SRA.

As stated previously in our response, the point which is vital for us to understand is
the extent to which other local authorities, the public and third sector bodies fall
within the definition of the “public or section of the public”. The SRA has received a
copy of the opinion of James Goudie QC in response to a request for an opinion from
Lawyers in Local Government and the Local Government Association, as to whether
such bodies would fall within the definition of the “public or section of the public”. This
was unequivocal in its conclusion that the above wording did not prohibit local
authority employed Solicitors from providing reserved legal activities to the types of
body indicated above. In discussion, the SRA has highlighted that the Legal Services
Board is able to request guidance on this wording (which originates from the Legal
Services Act 2007) from the Government.

We feel that this is of such importance, that the SRA should approach the LSB to
make such a request of the Government as soon as possible, so that this can be
clarified and the outcome of the SRA’s regulatory review can reflect this new
information.
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Question 19

What is your view on whether our current ‘qualified to supervise' requirement
is necessary to address an identified risk and/or is fit for that purpose?

While recognising that the requirement does not apply to local government legal
teams, the existing requirements seem overly prescriptive and ultimately not fit for
purpose. As the SRA recognises in paragraph 101, the requirement to have practised
for at least 36 months within the last 10 years is no guarantee of current knowledge
of the law, nor of the ability to effectively supervise another.
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

For individuals and organisations which do not habitually instruct Solicitors it is
important that they have an easy way of accessing information in relation to the

protections afforded to them, particularly in the context of a fast paced and changing
market.
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Question 21
Do you agree with the analysis in our initial Impact Assessment?

As highlighted above, the assumptions made in relation to how local authority legal
teams may react to the changes are flawed and do not recognise the specific

legislative environment in which local authorities work, nor the nature of the work we
undertake.
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

Please see response to question 21.
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Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own

name?

Yes
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

In house Solicitors would not normally be responsible for holding client money, as
they are an arm of the client organisation and will work closely with the finance
department. Where providing services to external bodies, they should be holding
money in accordance with the SAR or not at all (i.e. arranging for direct payments
between the purchaser and seller on a land transaction). However, this is not what
many external bodies are used to (if they have dealt with traditional firms) and in the
interests of opening up the market place to alternative service delivery models, it
seems sensible to provide this option.
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

We think the proposed proposals create a confusing two tier market that the public
will not understand.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

We agree with the proposed approach, but would welcome the inclusion of an
obligation that applies now under the Practice Framework Rule 4.2(b) whereby a
Solicitor is required to ensure that their employer carries sufficient indemnities for the
nature of the work being undertaken.
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Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

This does potentially create a situation where a consumer receives negligent advice,
suffers a loss and is unable to recover their losses from the alternative legal services
provider. This is clearly not a desirable outcome.

Please see response to question 26.
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

Yes, these are treated differently to non-reserved legal activities for a valid reason,
that they are potentially high risk and high value. It would be counter intuitive to allow
them to provide services to the public, in a similar way to other Solicitors, without
some form of insurance or indemnity behind them.
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Question 29

Do you have any views on what Pll requirements should apply to Special
Bodies?

See question 28
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

We agree with the SRA’s view that it is not desirable. It is inconsistent with the
legislative requirements and would be inconsistent with the approach being adopted
in terms of opening up the market.
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Question 31
Do you have any alternative proposals to regulating entities of this type?

We do not have any alternative proposals.
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within

them?

No.
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

We agree with the SRA’s proposal.
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Thank you for completing the Consultation questionnaire form.
Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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Bristol Law Society

Consultation: Looking to the future - flexibility
and public protection

Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

We have not encountered any issues with the application of the test.
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Question 2

Do you agree with our proposed model for a revised set of Principles?

We think there have already been a number of changes to the Handbook and Code
of Conduct in the last few years. We don’t consider that there was necessarily a
mandate to change the set of Principles so soon after the last change. We think it
leads to confusion, it costs money, it is not clear that the fundamental values of the
profession (as opposed to the manner in which they are delivered) are changing or
need to change and therefore we don’t consider that changes to the Principles are
necessary.

It is not clear why certain Principles have been removed when they appear to be
fundamental to the values of the profession.

Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

We think “upholding public confidence in the profession” is quite a nebulous
unspecific Principle. We think solicitors should be obliged to consider their
professional standards personally by reference to an objective standard not by
reference to what the “public” might subjectively think. It would be quite possible for
the public to have a misplaced confidence in the profession. We think that public
confidence in the profession is a desired outcome rather than a professional
principle.
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

We think that the Principle regarding the requirement to provide a proper standard of
service was a fundamental one for the profession and it has not been explained why
this has been removed. This tied into the recent changes to the Continuing
Competence regime so it is not clear how those will need to be changed to
accommodate the change in the Principles. We understood the requirement to
provide a proper standard of service is the threshold standard of performance,
effectively incorporating the negligence test into our professional Code. As such it is
an effective method of ensuring that solicitors individually consider and assess their
own performance as a matter of professional conduct. We think that by removing this
Principle the profession could be seen to be lowering its standards of performance,
which is definitely a negative.

We think client confidentiality is a fundamental principle of the legal professional so
we don’t understand why it is not enshrined in the core Principles. The same applies
to the duty not to be conflicted.

Finally we consider that the duty to protect client money and assets is a core
Principle of the profession and one which we think should remain in the fundamental
Principles.

Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

We think that additional guidance on the subject of conflicts of interest is useful. In
particular more detailed guidance with case studies on Chinese walls and when
firms/solicitors can act for parties with potential conflicts of interest.

A compliance toolkit for in-house solicitors would be very useful.

More guidance on solicitors’ obligations with regard to client assets and money would
be useful.

In addition the guidance on referrals and introductions might benefit from more
specific examples.
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

We think the Code is short and focused. However short doesn’t necessarily mean
that the Code is easier to understand. With the benefit of guidance and case studies
the Principles and Code may well be more comprehensive and comprehensible. We
think the ordering of the Code is slightly strange and moves between the general and
the particular (for example a wide ranging general duty of confidentiality is followed
by detailed direction on how solicitors must engage with the SRA).

We did not consider that separate sections for solicitors in separate categories (such
as in-house) was a hindrance to understanding and was useful structurally because
in-house solicitors deal with particular issues that other solicitors don’t. However we
understand that if the future brings more flexible ways of practising law there will be
solicitors in potentially multiple different categories and separate sections for each
might be unwieldy.

Some sections (such as the referrals section) are too general so as to be unclear
without more specific guidance.

Question 7

In your view is there anything specific in the Code that does not need to be
there?

We consider that the cooperation and accountability section could be within the
enforcement procedure for the SRA. If there was a general Code of Conduct
requirement that solicitors must engage with the SRA and respond to its
communications promptly, the detail of the rules of enforcement procedure could be
set out elsewhere.
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

Please see answers to Q3.

In addition we consider that the specific sections on in-house practice which exist in
the current Code of Conduct were/are useful for in-house practitioners. We do not
fully understand the logic of removing the specific guidance. We consider such
sections should be retained in some form, whether that be in guidance or a section in
the Code.

Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

We think that the “Option 2” method of describing the conflicts rules is clearer.
However as stated elsewhere in this response we think that conflicts is an area
where clearer guidance (especially for in-house lawyers) would be appropriate with
case studies or scenarios. The rules can be stated simply with additional guidance as
to the specifics of how the rules should be applied in practice.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

As with the Code for Solicitors (which is in substantially similar form) we consider that
the Code is short and focused but a bit lacking in detail. There is a substantial
overlap with the Code for Solicitors and we don'’t fully understand the value in
repeating it verbatim. There might be a more efficient way of expressing the same
obligations for both classes. Where the Code is brief it is possible that it leads to a
lack of certainty on issues where detail is not included. We wonder whether this will
lead to more enquiries to the SRA helpline and ultimately to a demand for more
specific guidance in due course. Where Codes are specific they may be less flexible
but they may be easier to comply with. Where the Code is general it may be harder
for firms to comply with, with certainty.
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Question 11

In your view is there anything specific in the Code that does not need to be
there?

As stated in Q10 above there is a large amount of duplication with the Code for
Solicitors. If the Codes were structured differently this might be expressed more
efficiently than simply reiterating the points of the Code.

Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

There should be more reference to client money. It may be that an obligation to
comply with the Solicitors Accounts Rules where applicable, is appropriate.
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any patrticular clauses within them?

The language of the draft Code items does not seem to include mandatory wording
such as “you must”: rather it includes “you do not...” this does not import obligation in
the quite the same way and as such seems strange. Either the obligations are
mandatory or they are not. We don’t consider that they should be drafted in a “light
touch” way.

The sequence of the Code provisions does not seem to be in order of importance
necessarily. Whilst the Principles appear first, and trust and acting fairly appears after
them, confidentiality and conflicts of interest which are fundamental values of the
profession don’t appear until after dispute resolution, service and competence and
referrals and introductions which are quite specific and potentially less fundamental.
It might be sensible to re-order the provisions of the Code in the order of their
importance.

We note that the content of the Referrals and Accountability and Publicity sections
overlap in content. Perhaps they can be amalgamated or put closer together.

The glossary should be at the front of the Code.

The Client Money section should be longer or reference to Guidance should be
made.

Point 1.1 of the Code provides “You do not unfairly discriminate”. For clarity shouldn’t
this be “You do not unlawfully discriminate” thereby defining the fairness by reference
to the law. Otherwise the provision could create confusion.

We have already made the point that the Codes for Solicitors and Firms overlap
considerably in content. Wouldn't it be better to structure the Codes differently, since
SRA regulated firms are going to be filled with SRA regulated lawyers and therefore
the distinction is false.
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Overall these roles are useful and should be retained. It is agreed that they help to
give the authority needed within firms to ensure compliance by colleagues. It is also
agreed that the roles have helped further the creation of a compliance officer
community which facilitates the passing on of good practice and sharing knowledge
although this is perhaps used less now than it was when the roles were first
introduced.

The experience of a compliance officer (who is also the MP) in a medium sized firm
(10 partners/150 staff) offering mainly traditional "high street” type legal services plus
clinical negligence and some commercial property/litigation was of the following view:

there is not too much responsibility on the COLP/COFA but that may be because |
have the support of all partners in my roles and good deputies & managers as well. |
would certainly imagine that the role works best in small firms, where the COLP is
also a manager or closely involved in all the firm's activities. | can well believe that in
larger firms the functions are delegated out and that would make the role itself much
less onerous, albeit the post holder would still carry the overall responsibility.

On balance | would say that the roles are valuable and should be retained. Whilst
dealing with compliance at times may be time consuming, the fact is that we have to
do it. In some ways it can be seen as a privilege and something which sets us apart
from other non-professionals.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

A COLP in a large commercial firm commented: It would be useful to have a regional
forum (like the Bristol Risk Managers group for law firms in Bristol) where role
holders can discuss issues (Chatham house rules) and informally sound out one
another on grey areas. The difficulty is where an issue trips over into being reportable
and to make that judgement requires experience. Having others to consult with is the
key and the SRA are the wrong people, because as regulators they do not work at
the coal face which is critical to understanding whether something is reportable or
not.

Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

First, this regulatory proposal seems to come at a time when there are more pressing
issues to be addressed, such as the implications of Brexit and the huge unmet legal
need (largely resulting from the reduction in the scope of Legal Aid). As such, itis
difficult to see how the proposals are justified. It is even more difficult to see how
they will deliver the supposed intended benefits.

However what is clear is that any opportunities (benefits) do not outweigh the risks
and unintended consequences.

As far as we can see, the only potential opportunity is for commercial (often large)
firms who may decide to create new unregulated entities to carry out their unreserved
work and take advantage of the potential cost savings resulting from not having to
pay the costs associated with regulation, indemnity insurance, contribution to the
Solicitors Compensation Fund and employment of compliance staff. They may pass
these savings onto clients but this is not guaranteed.

However, traditional (and often smaller) firms which are crucially those more likely to
still be a) offering Legal Aid, b) operating in smaller and more remote towns and c)
acting for individual clients in areas such as family law, immigration, housing, criminal
law and some small business/sole traders are much less likely to split their
businesses in this way. As such they will still have to meet the costs associated with
regulation.

Why create a further divide in profitability between small, medium and large firms?

Further, the question is really whether the masses of consumers who we know are
unable to access justice are actually going to benefit from the regulatory changes
and potential cost saving. This seems highly unlikely. After all, most commercial
firms do not offer legal aid (and have not done so for some time) and moreover,
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many also no longer act for individual clients in the above areas of law (save perhaps
for some exceptions, for example, large firms which continue to offer matrimonial
advice for high net worth individuals where legal costs are not an issue).

The threats and risks are obvious. Clients using unregulated entities will be afforded
none of the protection that clients in regulated firms have: professional indemnity
insurance, access to the Compensation Fund, prevention of conflicts of interest, legal
professional privilege and the standards and supervision of the profession.

Moreover, they may well not know these differences until there is an issue and they
need redress at which point they will be significantly disadvantaged as against clients
of regulated firms.

In addition, this two tier system is likely to result in lower standards which will further
undermine the confidence consumers have in the profession and leave them greater
exposed to risk.

Why would we as a profession want to a) put clients at risk in this way and b)
significantly limit their ability to obtain redress if something goes wrong — this stands
to significantly damage the reputation of the profession which most solicitors and
firms go to great lengths to uphold.

Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

It is difficult to answer this question on behalf of Bristol Law Society. We held a
meeting to discuss the proposals with representatives from member firms and there
were not many positive comments from those present.

Given the implications of the changes, we would suggest the SRA engage directly
with firms and individuals on this question in a more meaningful way once the detail
relating to the proposals is available and has been circulated.
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

This is agreed - there are risks to clients associated with allowing sole solicitors to
provided reserved legal services via non authorised organisations through lack of
regulation, including on the standard of service and professional indemnity insurance.

Question 19

What is your view on whether our current ‘qualified to supervise' requirement
IS necessary to address an identified risk and/or is fit for that purpose?

Yes — itis necessary. Allowing newly qualified solicitors to set up their own practices
would be a significant risk to their clients. Those solicitors are likely to be unaware of
the full extent of the risks and requirements of setting up and running a firm and
further, will still be learning the fee earning job that they have chosen to practice in.
Clients may well not receive the high standard of service they should be entitled to
expect from the profession and in turn this would negatively impact on the reputation
of the profession.

Would any consumer really want an unsupervised and inexperienced newly qualified
solicitor acting for them?

The current period of 36 months is perhaps the appropriate minimum. However, it is
generally accepted in practice that solicitors have really started to develop significant
competence in the work they have experienced when they have 4 years PQE and
even then, there is obviously still very much experience to be gained. Newly
qualified solicitors need to be afforded time to do that while being supervised by
someone suitably qualified, both for their own development as a lawyer and a
professional but also for the benefit of their clients.

However, it is acknowledged that many individuals work for long periods as
paralegals/legal assistants often carrying out the work of solicitors which develops
their skills and expertise. They may well be more competent than others with fewer
years' work experience but will nonetheless have from qualification, the same
number of years PQE. With this in mind, assessing an individual's skills, experience
and competence is more likely to achieve the desired result than setting a minimum
period of post qualification experience.
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

Yes. This benefits consumers and therefore is important. However there is nothing in
the proposed new Code of Conduct requiring this. Why? Further — what 'detailed'
information is being proposed?

However, clients often do not read/digest a lot of the information they are given (and
which firms are quite rightly required to give) when instructions are received, often
despite the best efforts of solicitors. Notwithstanding this, under the current
regulation, consumers are protected even if they do not appreciate the full extent of
the protection offered through being a client of a regulated firm. They have recourse
if something goes wrong.

The crux of this is not whether SRA regulated firms are required to display detailed
information about the protections available to consumers but that clients of
unregulated firms are unlikely to fully appreciate the extent of the lack of protection
afforded to them (even if it is set out in a 13 page client care letter or terms of
business). Even if they do see and read the information — are they going to
understand it and fully appreciate the significance and be able to weigh up the risks
and benefits? Probably not. They will be focusing on any cost saving and will not
think twice until something goes wrong.

At that point they will forced to deal with the matter in the same way they would if
they had purchased a faulty lawnmower from a high street shop — it need not be
pointed out what that will do for the image of the profession amongst members of the
public — again, an image that many solicitors and firms up and down the country work
so hard to uphold.
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Question 21
Do you agree with the analysis in our initial Impact Assessment?

The main focus of the Assessment seems to be that the reforms will meet the current
unmet legal need. It is suggested that there is a lack of flexibility and innovation
within the profession which has led to unaffordable costs.

This is not agreed and the SRA ought to provide some clear and wellfounded
evidence confirming this position. There clearly is an unmet legal need which needs
to be addressed (other than by local solicitors offering pro bono work to those who
are desperate). Although it is highly doubtful this proposal is the way forward, the
government and the SRA have it within their gift to find and implement the real
solutions.

In commercial services where firms are acting for businesses and high networth
individuals there is plenty of flexibility and innovation when it comes to a number of
aspects of the service. There are many different offerings in respect of fees including
but not limited to (reasonable and competitive) fixed fees, capped fees, sending staff
on sabbaticals to client organisations and offering significant value added services
often for no charge. However those firms are not acting for clients who cannot afford
to pay for legal services.

The unmet legal need is plainly with small businesses and individual clients. That
said, many small to medium sized firms have in fact responded to cuts in legal aid in
an attempt to continute to offer representation to those in need by offering fixed fees.
There are also CFAs for civil work (albeit that in injury cases Claimants now have to
pay some of their legal costs from the damages for their injury as success fees were
deemed too high - bring back legal aid?!?)

The reality is that many small businesses and organisaitons (even when offered
affordable fixed fees and CFAs) who need to resort to litigation have been denied
access to justice by the highly disproportionate rise in court fees. Opponents know
that starting court proceedings is no longer an option for many clients and not an
avenue solicitors would recommend. They are further hit by changes in the rules
relating to proportionality which mean that if their case becomes disproportionate to
the level of damages sought they will not recover those costs from the paying party if
they win.

The significant unmet legal need found in areas such as family law, criminal law and
immigration is largely down to scaling back of Legal Aid. We have seen a huge rise
in the number of unrepresentated individuals. Not only are they often getting poor
outcomes but they are causing an increasing burden on the court system - at what
cost? Further, some of the poorest individuals in society suffer: those on low
incomes and/or benefits and those in certain parts of the country where there are
legal aid deserts with no firms offering legal aid (even to those relative few who are
still eligible). Even the flexibility offered by some firms through fixed fees does not
fully address the problem - the reality is that any individual/family on a low income or
welfare benefits is unlikely to be able to afford even a relatively modest fixed fee.
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

No — although further evidence backing up the conclusions ought to be provided prior
to further and more detailed consultation.

Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

It is plainly clear that client assets including money need to be protected at all times.
Therefore, it is also plainly clear that individual solicitors working in non-regulated
organisations should not be able to hold client money.
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

We agree that financial regulation of solicitors should be proportionate and
appropriate. However, we feel there should be equality of arms for solicitors and
equality of protection for consumers. Therefore, solicitors acting for Special Bodies
who are delivering reserved activities to the general public ought to be able to hold
client monies personally, but be subject to the same or equivalent rules as solicitors
in private practice so as to afford the same protections to their clients. Not to do so
would be to add confusion to the marketplace and leave potentially vulnerable clients
open to risk and harm.

For in house solicitors delivering only unreserved legal activities, it would seem to
clarify and simplify the position if they are not permitted to hold client monies and
therefore remain clear of the unnecessary burden of complying with those Accounts
Rules.

Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

In principle, yes. It seems right that clients of solicitors working in unregulated
Alternative Legal Services Providers, if those solicitors do not have to make
contributions to the fund, should not be have access to the fund. Otherwise,
regulated solicitors would be contributing to the protections for unregulated solicitors
and the potential for the fund to be depleted is obvious. However, there is a clear
danger that the differences between the protections afforded to them will not be clear
to the consumer before it is too late. If a consumer is tempted by the lower costs in
choosing a solicitor working for an ALSP, should that indeed turn out to be the case,
they are unlikely to look too carefully at why the costs are lower or fully appreciate
the consequences and possible losses arising from the lack of protections. Given the
lack of understanding by the consumer, this may also lead to significant damage to
the brand of solicitor.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

Not at all. Like doctors, all solicitors should have insurance in place for their clients
for losses arising out of the negligence of the solicitor. Everyone makes mistakes
and the average consumer is likely to assume that the protection exists, whatever
clauses and caveats are buried within the terms of business, which they are unlikely
to read or at least fully understand. It seems unthinkable to expect clients of
solicitors, in whatever capacity, to have to claim under standard consumer legislation,
rather than professional indemnity insurance.

Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

Yes. The proposals are opening the door to further consumer confusion and lack of
expected protections. PII for regulated firms acts as a vital check and balance to risk
management and is a way of financially policing risk management such that
standards need to be met and maintained. This provides a benefit to the solicitors
and consumers by reducing negligence. To allow a scenario where certain solicitors
may not have any insurance presents an unacceptable risk to both consumers and
those solicitors personally. Similarly, to allow a situation where solicitors in
unregulated entities or the unregulated entities themselves can obtain a different
level of cover from regulated ones leads to further uncertainty and confusion for both
parties. Insurance is pointless unless it is effective when needed and it is by no
means certain that the insurance that could be obtained by unregulated entities, or
the solicitors practising within them, would be.
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

Most definitely. It is vital that the provision of identical services by Special
Bodies or regulated firms comes with the same protections for the consumer.
As above, it is unlikely that the full extent of any differences would be
apparent to the average consumer, who may then suffer further harm at a
time when they are already vulnerable. It doesn’t make sense to allow an
uneven playing field at the risk of harm to consumers and the brand of
solicitor.

Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?

Yes. The same level of cover should apply as for regulated firms to ensure
consistency of protection to the consumers, who may well not appreciate any subtle
differences that apply and therefore be at risk.

Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

No. There should be consistency of approach to any legal services providers in
order that the consumer and the brand of solicitor are properly protected. To attempt
to introduce differing standards, particularly in a market where most consumers are
unlikely to understand the differences, is misguided.
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Question 31
Do you have any alternative proposals to regulating entities of this type?
Yes. All legal services should be sufficiently regulated so as to provide a consistent

and appropriate level of protection to the consumer in whatever area they are
purchasing legal services.

Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within
them?

The proposals appear almost unworkable in practice. Intervention is a powerful tool
at the SRA’s disposal and should, therefore, only be undertaken where there is a
clear need. It is difficult to see how that clarity could be achieved where the work of a
solicitor within an ALSP is inextricably tangled with the work of non solicitor
colleagues within the same entity.

Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

Yes. This is absolutely vital.
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Thank you for completing the Consultation questionnaire form.

Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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Consultation: Looking to the future - flexibility and
public protection

Consultation questionnaire form

This response is submitted on behalf of the Bristol Risk Managers' Group.

We are happy for you to list our firm's names as having responded to the consultation
but do not want any of the comments in this response to be attributed to our firms or to
the Bristol Risk Managers' Group.

The Bristol Risk Managers' Group is an informal association of individuals with risk and
compliance responsibilities in a number of national firms (all within the top 100) with offices in
Bristol. The group meets bi-monthly on Chatham House terms to discuss non-competitive
matters of interest and runs an annual training event. For convenience we refer to ourselves in
this response as the Bristol Risk Managers' Group but the members who have patrticipated in
this response are, by alphabetical order of firm:

Bevan Brittan LLP — Peter Rogers, Director of Risk

Bond Dickinson LLP - Nicki Shepherd, Partner and Head of Risk and Best Practice

Burges Salmon LLP — Phil Steel, Head of Risk and Best Practice

Clarke Willmott LLP — Jon Green, Head of Risk and Compliance

DAC Beachcroft LLP — Tony Cherry, Partner and Chair of Business Services

Foot Anstey LLP — James Treloar, Head of Business Excellence

Thrings LLP — Anna Hudson, Director of Quality and Risk

Veale Wasbrough Vizards LLP — Claire Ainley, Partner and Head of Risk & Compliance

This response is submitted by the named individuals in their own right and it does not
necessarily reflect the views of the partners or members of the firms mentioned for the simple
reason that it is not feasible to canvass each one in the time available. The group feels that it is
very well placed to respond to the consultation paper because of the positions that the

members hold within their respective firms.

Although we have submitted a joint response we would like it to be treated as eight individual
responses.



Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

We have no concerns with the content of the test. However when we recruit we
assess the candidate against the suitability test requirements and there are
challenges around accessing information to help in this assessment.

Most firms in the Bristol Risk Managers' Group use outside referencing agencies to
carry out checks such as DBS, financial probity and validity of academic
qualifications but there is a cost to this which smaller firms may find prohibitive.
Additionally the results of these checks are purely objective (eg it will highlight if
someone has a CCJ) and given that references from previous employers are usually
bland, we have to rely on thorough interviewing to make any form of subjective
assessment.




Question 2

Do you agree with our proposed model for a revised set of Principles?

The new Principles represent the fourth iteration of a set of high level principles
governing the conduct of solicitors and other regulated individuals & firms in the 27
years since the Solicitors' Practice Rules 1990 ("SPR 1990") came into force, and
more significantly the third in a space of the last ten years (2007-2011).

Given that solicitors' fiduciary duties have remained broadly unchanged during this
period, this risks giving an impression of change for changes' sake rather than in
response to a significantly different and fast evolving ethical landscape.

The 2011 Principles, whilst being the longest set of Principles to date, did resonate
with our members, and the enshrining of good governance and sound financial and
risk management as a new Principle in 2011 provided important leverage for COFAs
and COLPs to ensure that they were given adequate resources to back up their new
responsibilities. Whilst we are confident that our member firms will continue to invest
in these functions notwithstanding the removal of this Principle, the same may not be
true of all firms, and the risk is that these aspects will no longer be given appropriate
priority when it comes to a firm's investment decisions.

The removal of the Principle around standards of work is also a concern, and
although one could argue that the requirement to act in the best interest of each
client can only be achieved by delivering a high standard of work, it is notable that
each of the previous 3 iterations (The SPR 1990, SRA Code 2007, and the SRA
Principles 2011) saw fit to include both "best interests" and "standard of work" as
separate and distinct Principles.

Again, we are concerned that this may send out the wrong message to firms which
might choose not to prioritise investment in training (perhaps encouraged by the
other recent changes to the competence regime into thinking that their regulator no
longer wishes to concern itself with this aspect of their activities). Likewise, it may
also send an unfortunate message to partners and non-partners alike that shoddy
work or poor standards of client service are viewed as less important than the
remaining Principles which are being retained (for example equality & diversity) .

The removal of the reference in the Principles to the requirement to "Protect client
money and assets" is also, in our view, an unfortunate downgrading of this obligation
especially against the background of some high profile instances of solicitors and
other legal professionals stealing client money, and is not in our view adequately
compensated for by the addition of the requirement of honesty in new Principle 4,
alongside new Principles 2 and 6.

Finally, in relation to the removal of the specific requirement to "Comply with your
legal and regulatory obligations and deal with your regulators and ombudsmen in an
open, timely and co-operative manner", whilst to some extent one could read into the
other Principles a requirement to the like effect (new Principles 1, 2 and 4), having
this obligation spelt out in the Principles does, in our view, afford it additional weight
and assist COLPs/COFAs and others tasked with engaging with the SRA etc. in
gaining the cooperation of individual partners and other fee earners. This
requirement could, however be addressed elsewhere in the new Code.




Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

This new Principle is "ensure that your conduct upholds public confidence in the
profession and those delivering legal services".

The equivalent in the 2011 Principles was to "Behave in a way that maintains the
trust the public places in you and in the provision of legal services"

Likewise in the SRA Code 2007 "You must not behave in a way that is likely to
diminish the trust the public places in you or the legal profession”

Finally in the SPR 1990 one finds "A solicitor shall not do anything in the course of
practising as a solicitor, or permit another person to do anything on his or her behalf,
which compromises or impairs or is likely to compromise or impair.... The good
repute of the solicitor or of the solicitors' profession”

All of the previous iterations of this Principle (SPR 1990, 2007 Code, & the 2011
Principles) made reference to the need to behave in a way which upholds public trust
in the solicitor personally. The proposed Principle 2 doesn’t do so. One could argue
that it follows naturally that a client who experiences poor behaviour from their
solicitor is likely to have their confidence shaken in the profession as a whole, but
other than a saving of words, we cannot see the advantage of removing the
reference to "you". We wonder whether it was done so as to avoid having to refer to
three elements (you, the profession, and those delivering legal services).

We would also note that, having removed reference to the "profession” in the 2011
Principles, this has now been restored. In doing so this does seem to emphasise a
distinction between "members of the profession” on the one hand, and "those
delivering legal services" on the other, which may not have been intended.

We would endorse the Law Society's alternative wording, namely "Ensure that your
conduct upholds public confidence in you and in other regulated individuals and
firms" although for consistency with the existing Principle we would prefer "Behave in
a way which maintains public confidence in you and in other regulated individuals
and firms".




Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

As mentioned above, we consider that the revised Principles should include a
Principle relating to standards of service.

If equality, diversity and inclusion are to be retained as Principles (which we fully
support), then the Principle relating to governance and financial/risk management
(also introduced in the 2011 Principles) should likewise be retained as a Principle for
reasons mentioned in the answer to Question 2 above. Arguably the requirement for
equality etc. flows from the requirement for good governance, and a firm which is
poorly governed is unlikely to promote an equality and inclusiveness agenda.

The 2011 Principles regarding cooperation with the Regulator and protection of client
money both served a useful purpose, and we would advocate that they be retained
for the reasons mentioned in the answer to Question 2 above; that said, we would be
content for the requirement for cooperation with the Regulator to be included in the
Code as opposed to the Principles provided it is given adequate emphasis.

Whilst we note the Law Society's suggestion that the duty of confidentiality might be
upgraded into a Principle, we feel this obligation would be adequately covered in the
body of the Code (as currently in the 2011 Code) subject to the inclusion of a
Principle to "Protect client money and assets" and the addition to the SRA Glossary
definition of "assets" to include "proprietary and/or confidential information” (the
current definition is "includes money, documents, wills, deeds, investments and other
property" which place the emphasis on tangible assets whereas the "crown jewels"
for many clients is in the form of electronic data).




Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

As the new Code has removed the indicative behaviours (which provided a level of
guidance, albeit significantly reduced from that previously provided) and has
deliberately adopted subjective (and vague) terms, comprehensive guidance and
case studies will be vital. The quality of this guidance is also critical. There is little
point in concentrating on simple, straightforward scenarios, as most solicitors will be
able to work these out for themselves. The example scenarios provided as part of
the consultation are too simplistic and could arguably best be dealt with by a FAQ
section. The guidance and scenarios need to focus on the more complex /grey areas.

There is a particular need for detailed and comprehensive guidance in the area of
conflicts, where it is disappointing that no examples of scenarios were supplied. So
for example we need scenarios to set out when a firm can act for more than one
party with particular emphasis on real estate matters. Scenarios should also cover
the interaction between the conflict and confidentiality rules and the acceptable use
of information barriers.

We need guidance on the use of undertakings given between solicitors working in
regulated and unregulated entities.

Clear and unequivocal statements as to what information should be displayed about
consumer protection and the level of detail that should be given and how it should be
provided should also be provided.




Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

This question is difficult to answer without sight of the proposed guidance on the
revised regulatory regime, which we understand will follow the conclusion of this
consultation. Although a succinct approach to the Code is welcomed, it is essential
that solicitors are guided as to what is expected from them, both in terms of
compliance with the new provisions on a practical level and with regard to the SRA’s
proposed approach to enforcement.




Question 7

In your view is there anything specific in the Code that does not need to be
there?

No, we do not consider that there are any specific provisions of the Code which
ought to be removed.




Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

We refer to our response to question 4.

Amongst others, current Principle 5 (providing a proper standard of service to your
client) is omitted from the new Code. Our view is that this Principle should be
maintained because it is distinct from the obligation to act in the best interest of each
client (new Principle 6) and emphasises the importance of solicitors providing a good
and timely service to the public. We do not believe that there is a good reason for
excluding this Principle from the new Code for solicitors.




Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

As this is often the most complex area to get right and goes to the heart of what it
means to be a solicitor (in that it is the basis on which client trust and confidence is
often built) we must ensure that there is true clarity in this area. The lack of example
scenarios and guidance makes it difficult to assess how the SRA sees the two
proposed options working in practice and therefore makes it difficult for us to make
any substantive comments. For example, if a firm is instructed to act for a group of
shareholders who will have an agreed desire to conclude the shareholders'
agreement but may have slightly different interests in the detail, the lack of guidance
makes it difficult to assess whether it would be permissible to act for all shareholders
under Option 2. One could argue that as there are bound to be slightly different
views amongst the shareholders, Option 2 would not allow you to act for all
shareholders because the common interest exception is no longer available.
However it could also be argued that as you will not necessarily know at the outset of
a matter how different those views will be, potentially you are only recording the
shareholders' requirements with just the possibility of a conflict on the horizon so you
could proceed but then cease acting should things escalate to an actual conflict.
Such uncertainty is not good for the profession or for clients.

Clear guidance is needed for conveyancing matters (akin to the current indicative
behaviour 3.7 on acting for lender and borrower).

In the absence of any guidance, Option 1 is preferable. On the face of it, Option 2
appears to be too restrictive with the result being that solicitors will lose the ability to
act in certain defined circumstances (ie common purpose/ substantial common
interest) when in fact acting in such circumstances (with safeguards) may sometimes
be of benefit to the client through cost and time savings because they do not have to
instruct other solicitors. Such a change would be a retrograde step.

Whichever option is adopted, clarification is needed as to how the conflict rules
between the two different codes will work.




Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

No — this answer is predicated by the cultural issues surrounding the Code. The
Code is not an accessible document. It is not covered off in detail in training for new
solicitors. There is a widespread education piece here which needs to be addressed
across the profession.

In practice it tends to be referred to as a point of reference once the need to consult it
has been identified. Therefore whilst the attempt to shorten the Code is laudable this
does result in a general non-specific form of words being used which absent any
specifics or examples by way of indicative behaviours is unlikely to provide clear
guidance to those consulting it.

A good example of this is the vagueness surrounding identifying a client’s identity
and lack of examples demonstrating indicative behaviours around acting in the best
interests of the client.

A particular concern is also the removal of references and requirements to comply
with the law and specific legislation. In the absence of any provision of indicative
behaviours, the identification of specific legislation as the source of the requirement
elaborated in the Code would at least steer the writer to the primary legislation as a
source of advice.

The SRA’s attention is drawn to the example of the Financial Conduct Authority’s
Handbook particularly the format of the online edition where it is easy to drill down
into the requirements, examples are given by way of definitions in the glossary which
are cross referenced to further sources of information and significant guidance as to
the interpretation of specific rules is given in the Perimeter Guidance PERG section.




Question 11

In your view is there anything specific in the Code that does not need to be
there?

No




Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

As set out in Question 10 above, the lack of particularity in the wording does suggest
the need for guidance in the form of specific examples or indicative behaviours to be
included which are presently missing. This should be reconsidered.

Clear guidance on conflicts is needed.

This question cannot be answered properly until the proposed associated guidance
has been published by the SRA. Without guidance the revised Code will create more
uncertainty than exists at present. Without seeing the proposed guidance, Solicitors
cannot know whether it will properly address such uncertainty.




Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

As indicated above, it requires guidance to help provide clarity. We have also
indicated above where we support the Law Society's proposed alternative drafting.




Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

We are supportive of retaining both roles for recognised bodies. We consider that
they represent an effective transmission mechanism for bringing regulatory
compliance into the mainstream management of larger entities in a form that is
consistent with the varying regulatory risks and requirements found across the
different types of legal practice carried on within those entities. No members of the
group making this response are involved in recognised sole practices, but as a
matter of principle we have always considered the concept of a COLP or COFA in a
sole practice a somewhat artificial construct and arguably it would be better if
additional duties were put directly on solicitors who choose to operate as sole
practitioners in their role as Principal.




Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

The COLP and COFA are exposed to considerable personal risk, through the need to
make judgements in real time that may with the benefit of hindsight appear wrong. In
our view the removal of Indicative Behaviours will tend to increase that risk.
Originally, for larger entities, this risk was mitigated by access to a Regulatory
(originally Relationship) Manager who, whilst not offering "safe harbour" was
nevertheless a valuable sounding board in areas of uncertainty. The reduction in
scope of Regulatory Management means that very few firms now have that option.
The Ethics guidance available from the SRA is not at a sufficiently high level to meet
this need and is sometimes questionable. In our view for entities paying over a
threshold for annual entity based fees and Practising Certificates combined (the level
to be determined) access should be available to a small group of senior regulators
able to offer meaningful guidance on sensitive and/or complex issues.




Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

We regard this proposal as sound in its original conception, but flawed as to the
detail. As a logical extension of the abolition of the Separate Business Rule, freeing
solicitors to provide non-reserved legal services and services other than legal
services through alternative structures would make a valuable contribution to
competition and public choice. Unfortunately those advantages are in our view
outweighed by the proposed lack of regulatory equality between solicitors in
regulated and non-regulated entities. In particular, the proposals in relation to both
conflicts and requirements for professional indemnity insurance appear to offer an
unacceptable competitive advantage to the non-regulated body. Moreover we
consider that the relaxation in each of these areas represents a significant threat to
the protection enjoyed by the public. There is a substantial threat to the Solicitor
brand since the public are unlikely to be able or willing to distinguish between a loss
suffered, through conflict or the lack of insurance, caused by a Solicitor in an
unregulated entity as opposed to one in a regulated entity.

We do not support this proposal in its current form.




Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Whilst individuals within the firms represented in this response may wish to work
outside a regulated entity, it is not possible for Bristol Risk Managers' Group to speak
for the intentions of either them, or the individual firms represented. In general terms,
though, we can say that since each firm carries out a mix of reserved and unreserved
work, it would be necessary to set up a separate entity to take advantage of the
looser regulatory environment and clearly one issue would be the difficulty of
establishing governance between the parent firm and the new entity, together with
the risks of brand contamination. It is beyond the scope of this response to consider
how such issues and risks might be weighed against the opportunities by each firm.




Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

This seems to be a sensible approach. The risk with allowing a sole solicitor to
provide reserved legal activities via a non-authorised body dilutes the profession's
standards and potentially puts clients as risk (in terms of standards of service,
regulation of that provider and professional indemnity insurance requirements.)




Question 19

What is your view on whether our current "qualified to supervise" requirement
IS necessary to address an identified risk and/or is fit for that purpose?

Allowing newly qualified solicitors set up their own practice seems to present a
significant risk to the profession. Surely this presents a risk that whilst "qualified" the
individual would lack the relevant experience to enable them to consider and
understand all the risks that operating your own practice presents. The requirement
to be supervised for 36 months before being deemed qualified to supervise seems
appropriate. Whether this is too long or not long enough is up for debate but it
seems appropriate that there would be some period of time where a newly qualified
person should be supervised by an experienced individual. The risk to the profession
here is that a proper standard of service is not provided which impacts the reputation
of the solicitor brand.




Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

Yes. We think it is important that clients know the protections that SRA regulated
firms require and provide its consumers and also what protection an unregulated firm
does not offer. This should allow consumers to make an informed choice in relation
to protection and support when choosing a legal service provider and the risks
associated with choosing a non SRA regulated provider.




Question 21

Do you agree with the analysis in our initial Impact Assessment?

We endorse the comments made in the Law Society's response to this question. We
do not agree that the changes proposed will make legal services more accessible.
There appears to be no evidence to support the assertion that the changes "should
boost growth". Regardless of the content of the consumer support strategy, we
believe that the proposed changes will confuse consumers, expose them to
unnecessary risks through their lack of understanding of whether their solicitor can
conduct reserved or unreserved activities for them and thereby damage trust and
confidence in the profession.




Question 22

Do you have any additional information to support our initial Impact
Assessment?

No




Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

While the justification put forward for this proposal in the consultation paper appears
logical, it does expose the ongoing risks of allowing regulatory inequality, the creation
of uneven playing field for those within the legal market and the potential for
confusion amongst consumers. Surely passing the responsibility to individual
solicitors to safeguard client assets within an unregulated business, within which they
may have little control, confidence in or knowledge of the management systems, will
make it far less attractive for solicitors to want to work for alternative legal service
providers and therefore will encourage solicitors to remain working within regulated
practices?




Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

The priority must be to protect client money, especially given that many Special
Bodies will be working with particularly vulnerable people. On that basis we agree
with the proposal for those working in Special Bodies.

We cannot comment on the application of this rule to in house solicitors.

It is well established that criminals are targeting solicitors and their clients with a view
to diverting client funds into fraudulent accounts. It might help the profession to be
able to access a (controlled) list of firms with client accounts to be able to verify the
details against any fraudulent details which may have been provided.




Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

No we do not agree that the SRA Compensation Fund should not be available to
clients of solicitors working in alternative legal service providers. We are concerned
that:

1) It will reduce consumer protection

Consumers who suffer loss as a result of fraud, negligence or the inadequate
insurance of a solicitor in an alternative legal services provider will not have access
to the SRA Compensation Fund in relation to this loss and so may well be without
financial recourse. We are extremely concerned that these proposals will have a
fundamental reduction in consumer protections.

2) There will be lack of clarity to the consumer

We are not confident that the consumer will fully understand the relevant distinctions
of levels of protection offered and that by seeking advice from a solicitor working in
an alternative legal service provider they will not be eligible to make a claim on the
Compensation Fund.

We understand that under the proposed changes it will be the responsibility of the
solicitor to advise clients of the regulatory protections they are entitled to and to
explain to them, if necessary, that they are not eligible to make a claim on the
Compensation Fund. We are concerned about how and when this information will be
communicated to the consumers and the lack of clarity around this.

3) The "non savvy" consumer will be most adversely impacted by the changes

We understand that the proposed changes are driven by a perceived cost benefit to
the consumer. We understand that the suggestion is that solicitors working in
alternative legal service providers will be able to offer consumers a more competitive
price as they do not have to make payments into the Compensation Fund. However,
whilst we accept there will be some sophisticated consumers who are willing to be
exposed to some risk to trade off certain protections (such as access to the
Compensation Fund) in exchange for lower prices, we think those looking for
cheaper alternatives are more likely to be the less commercially driven consumers
who may well not even be aware they are running the risk.

4) 1t will damage the existing Compensation Fund

The proposals also risk undermining or depleting the existing Compensation Fund as
solicitors working in unregulated entities would not have to contribute to the Fund.
This would seem likely to mean that solicitors working in regulated entities would
have to make additional contributions to secure the Fund’s viability, increasing the
regulatory burden on them and exacerbating the two tier profession that could result




from the proposals.




Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

No we do not agree with the proposal not to make individual P1l cover for solicitors a
regulatory requirement on the individual solicitor. We think that there should be a
mandatory obligation for the solicitor to have sufficient individual professional
indemnity insurance in place (whether that is arranged and provided by them or their
employer).




Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

Yes. The difficulties we envisage with the proposed approach are:
1) Consumer confusion

We are concerned about the risk of consumer confusion. We think the different
protections attached to the services provided by solicitors dependent on whether it is
through regulated providers or alternative legal providers creates scope for
confusion. We think there is a potential risk that consumers will believe that in gaining
advice from a solicitor through an alternative legal services provider they are still
subject to the same protections as if that solicitor worked in a regulated provider (eg
the SRA compensation fund protection and professional indemnity insurance cover).

2) Lack of clarity

We think that some consumers may not understand that, in seeking the services of a
solicitor through an alternative legal service provider, they are potentially foregoing
some of the protections that currently exist (including access to the Compensation
Fund and regulated indemnity insurance requirements).

Even for those people working within the legal sector, professional indemnity
insurance and client protections are complicated topics which are not easily
understood and so clients cannot be expected to fully comprehend the nuances and
implications of purchasing their legal services through an unregulated legal provider.

3) It will create a favourable competitive advantage to unregulated entities

We are concerned that those smaller firms which are currently struggling to get PlII
might see becoming an alternative service provider a more attractive option.
However this decision would be driven by commercial pragmatism rather than the
clients’ best interests. Similarly the proposals will make regulated entities less
attractive to consumers because they will be competitively disadvantaged versus
unregulated entities.

4) Detriment to the profession

We are also extremely concerned that the proposed changes will tarnish the legal
profession as a whole and will damage the title of solicitor.

We think there is an expectation from the consumer that the legal advice they receive
is covered by some form of professional indemnity insurance. If solicitors are allowed
to work without mandatory insurance cover we think it will lead to a decrease in
confidence in the legal profession and a "slippery slope" towards a deregulated legal
market.




Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

Yes. Professional indemnity insurance is in place to ensure that consumers can
access a financial remedy so this protection should be available to all consumers
regardless of how they access reserved legal activities.




Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?

The level of consumer protection should be consistent with that provided by
regulated firms. We suggest that it replicate the current "reasonably equivalent level
of cover" contained in the Practice Framework Rules for solicitors employed by
Special Bodies.




Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

We agree it is not desirable to impose thresholds on non-SRA regulated firms, which
are mainly or wholly owned by SRA authorised solicitors. We should state, however,
that the imposition of thresholds does not get around the fundamental concerns we
have about the SRA's proposal to permit solicitors to deliver non-reserved legal
services to the public via unregulated firms. These concerns are primarily about the
likely reduction in consumer protection and reputation of solicitors operating within
such entities. If this were permitted, the imposition of a threshold is likely to cause
confusion among consumers and may lead to uninformed decision-making on their
part about the most appropriate firm to provide the service they are seeking.




Question 31

Do you have any alternative proposals to regulating entities of this type?

No. We believe only one system of regulation should apply equally to all providers of
legal services, whether individual or entities, to ensure fair, consistent consumer
protection in a framework which is clear and easily comprehensible to the consumer.
To have a two-tier system will not achieve that and runs the high risk of duality of
standards between regulated and unregulated firms, as well as confusion to the
consumer. We are concerned that such a system may ultimately reduce public
confidence in the legal profession, a principle the SRA must not allow to be
compromised.




Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within
them?

The SRA's proposals do not clearly state what its position is on intervention in a
solicitor’s individual practice within an unregulated entity. The SRA has the power to
do this. However, it is likely to prove to be a more complex and difficult process to
untangle the practice of the solicitor and the unregulated entity, without the right to
intervene in the unregulated practice. We are unclear how the SRA’s additional
powers to request information could help it in investigations where intervention was
not an option, for the reasons described above. We consider that the same issues
would arise as to the information owned by the unregulated entity (and as such
presumably outside the jurisdiction of the SRA) and that owned by the solicitor.

We see this potential difficulty as another very important reason for retaining a
regulatory framework applicable to all legal services providers. If the SRA is limited
as to the action it is empowered to take against an unregulated entity, this may result
in an outcome whereby standards are compromised and consumer protection is
reduced, notwithstanding the regulatory obligations on the solicitor operating within
that entity. The regulatory disconnect between the solicitor and the unregulated entity
employer may lead to this outcome as a result of the entity's ability to shift total
regulatory responsibility to the solicitor. We believe this will create a significant
tension between the commercial objectives of the entity and the regulatory
obligations of the solicitor. Where this exists, the solicitor's economic dependence on
the employer makes this undesirable outcome more likely.




Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

Yes. We agree.
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locally before and after completing it.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

No

Page 1 of 34 Www.sra.org.uk




Question 2

Do you agree with our proposed model for a revised set of Principles?

Yes
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

Yes
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

No
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Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

Conflicts and conduct, both with clients and third parties. It would help to have an
analysis of the queries received by the Ethics helpline.
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

Yes, but possibly too brief which may lead to more uncertainty.
Two examples are:-
1) contract races are not explicitly covered and

2) it is not clear whether it would be acceptable to contact a represented party
directly.
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Question 7

In your view is there anything specific in the Code that does not need to be
there?

No
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

Yes, all solicitors should carry PII if they are practising (regulated or non-regulated
activities) and whether as part of a regulated or non-regulated entity. All clients
should have access to the compensation fund and the benefit of LPP
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Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

We cannot understand why 6.2 (b) is proposed. We feel that it should be removed.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

Yes, subject to previous observations
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Question 11

In your view is there anything specific in the Code that does not need to be
there?

No
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

No
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

No, subject to previous observations.
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

Question 14a

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

14)
Yes

14a)

We believe the roles do assist in as much as the compliance officers are seen to
have authority possibly not perceived hitherto.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

Feedback and further/ongoing training. We have no idea of the relevance of these
posts in practice, nor the benefits they bring to consumers or others. What anecdotal
evidence or statistics are available?
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

We are very concerned as to the loss of client protection:
1. Professional Indemnity Insurance cover
2. Access to the compensation fund
3. LPP

We do not accept that clients will understand the difference between the ‘two tiers’ of
solicitors.

We do not believe this will make solicitors cheaper although there is a significant risk
of diluting the brand.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

No
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

Agreed
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Question 19

What is your view on whether our current ‘qualified to supervise' requirement
IS necessary to address an identified risk and/or is fit for that purpose?

This must be maintained, especially with reference to a minimum level of experience
(currently 3 years). The emerging data analysis which suggests new qualifieds ‘do
not present a significant risk to delivery of a proper standard’ is flawed: the reason
they do not present a significant risk is that they are closely supervised, this
supervision is what you are now proposing to remove.

What is the problem with the current system? Again, the proposed changes appear
to risk diluting the brand through negligence claims against new qualified
unsupervised solicitors.
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

It is more the solicitors not within the regulated firms that are cause for concern. The
reality is that the level of information we provide at engagement is already
overwhelming, further information will only be lost in this mix.

Where would this information be displayed?

Page 20 of 34 Www.sra.org.uk




Question 21

Do you agree with the analysis in our initial Impact Assessment?

No, particularly as you appear only to consider ‘consumers’ to be private clients (i.e.

able to complain to the legal ombudsman etc).
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

What about commercial and institutional clients?

Why do you believe private clients who you note ‘do not always understand the range
of consumer protections that apply’ will suddenly be able to do so?

Why do you think there will be a ‘commercial incentive’ to obtain professional
indemnity insurance given its cost and difficulty of obtaining?

Page 22 of 34 Www.sra.org.uk




Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

Yes
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

We believe that such solicitors should not be permitted to hold client money
personally.
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

No. If all clients have access to the SRA compensation fund then all solicitors should
be required to contribute to it.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

No
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Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

As Robert Bourns comment in the law gazette (25 July 2016) ‘Engage with a
solicitor’s firm and you can rely on a number of certainties. The advice you are given
— and the things you say — will be confidential. The person who is giving you the
advice is well-trained and well-regulated. On the rare occasion the advice turns out
to be wrong you have recourse — through the Legal Ombudsman (LeO) and the
compensation fund solicitors pay into. You can also rely on the fact that your solicitor
has insurance and, if they are junior, ‘properly supervised.” However, with the current
proposals none of the above will be ‘certain’.

Your proposal will create a two tier system and reduce client protection, probably to
the most vulnerable clients. Those most least likely to understand the distinctions of
the two tier solicitors.

You risk solicitors working in ‘friction’ with non-regulated entities (see your annex 9,
page 201, scenario 2).

Your proposals erode legal professional privilege, undermine PII and risk poor
supervision.

In conclusion, the overall effect will be to dilute the brand ‘solicitor’ and risk lowering
the public’s view of the profession.
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

Yes, all solicitors should have PII.
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Question 29

Do you have any views on what PIl requirements should apply to Special
Bodies?

Same as for regulated firms i.e. minimum requirements etc.
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

No
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Question 31

Do you have any alternative proposals to regulating entities of this type?

We are at risk of creating gaps in client protection and diluting our brand, by having
this two tier entity system.
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within
them?

No
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

Yes
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Thank you for completing the Consultation questionnaire form.

Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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Consultation: Looking to the future - flexibility and public protection

Response 1D:662

2. Your identity

Surname
Jackson

Forename(s)
Paul

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on behalf of my firm.
Please enter your firm's name:: Cambridge legal Practice Ltd

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

What test? The question is unclear.
4.

2. Do you agree with our proposed model for a revised set of Principles?

No. I think itis ill conceived and risks damaging the profession and the reputation of the profession.

Apart form that this looks like the SRA trying to justify its own existence. There have been far too many
changes to professional conduct rules and regulatory principles so that most practitioners are sick and tired
of having new rules every few years. Do you do it to sell books? Changes lead to both practitioners and the
public being confused and should be avoided unless absolutely necessary.

If clear and reasonable principles already exist thanks to the SRA why are we now having the SRA
propose changes? Itis not that legal needs have changed requiring new rules. It's that someone is looking
for an excuse to waste more time and money changing what presumably already works. If it doesn't we
probably need a new body to replace the SRA who botched the work in the first place.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

No.
Change is not required and imposing it will create confusion among practitioners and the public.

Consumer protection will not be assisted by removing the principles requiring a proper standard of service,
acting in the best interests of each client and protecting client money and assets. Why did the SRA approve
those principles in the first place if they were't to be maintained by all solicitors?

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?



Keep the current principles and require all solicitors to apply them. It's nonsense to change what are fair
and broad principles that should be followed.

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

The question assumes that there will be Codes. Is this a consultation or mere window dressing. If the latter,
it seems a waste of time responding to these questions.

I do not believe that there should be anything other than a unified code. We already have that. We don't
need case studies. We certainly don't need more than one code.

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

Yes. Thatis the SRA Code of Conduct 2011. If you want to create confusion and a mickey mouse legal
profession then you will persist in the brainless ideas that you are currently proposing.

Two codes will completely confuse the public. Most people have difficulty recognising the differences
between solicitors and barristers for the purposes of regulation. If you then have two sets of rules for
solicitors imagine the confusion.

9.
7.In your view is there anything specific in the Code that does not need to be there?

These questions as as clear as your proposals. They're opaque. Are you talking about the existing Code?
That's fine and does not need to be changed.

10.
8. Do you think that there anything specific missing from the Code that we should consider adding?

A principle of entrenchment to stop the SRA changing it every other year. The lack of a regulator's
confidence in its own product is serious cause for concern.

The language of the draft codes is imprecise. Brief codes create a danger of oversimplification and
uncertainty.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

Option 1 is similar to the existing rule. We don't need to change the 2011 Code.

Option 2 creates a risk to the public by further confusion over when a professional can act while leaving
some entities unregulated giving a real risk to the public.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

You have failed. Leave things as they are and don't try to be clever.

One point | want to make is that | believe the proposed changes will damage the reputation and standing of
solicitors. Some will be regulated while others won't. Those who are unregulated may do enormous
damage to the reputation of the profession to the harm o those who have professional stands still imposed
on them. The system should be unified and easily understood by all - both solicitors and the public.



Simplicity is always better.
13.

11.In your view is there anything specific in the Code that does not need to be there?

The SRA. Leave the Code alone and keep the SRA out of it.
14.

12. Do you think that there anything specific missing from the Code that we should consider adding?

No. Retain the 2011 Code.
15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

Retain the 2011 Code.
16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Yes. [fit's not broken, don't fix it.

17.
15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?
I think you should send up to date copies of the Law Society's COLP and COFA Toolkits to every COLP and
COFA with annual updates.

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

Ithink itis a sign of the disintegration of the legal profession and a watering down of the quality of service to
the public. It's an opportunity for some to make money. The threatis to society. The existence of alternative
service providers as outlets for legal services works for those who can't cut it working for a competent law
firm. It based on Thatcherite principles of turning everything into a low grade shop. The equivalentis TV.
We had several good TV channels that did the job. Now we have hundreds that cater for the lowest
standards in society in satisfaction of consumer demand. | am confident that the SRA can do the same for
legal services.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

| am not interested.

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

It doesn't sound like something that has been sufficiently investigated. Leave well alone until you have
done your research.

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address



an identified risk and/or is fit for that purpose?

There is no requirement for change.
22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

No. They already do have to provide a great deal of information that protects the public.
23.

21. Do you agree with the analysis in our initial Inpact Assessment?

No. I think you need to do some practical research.
24.

22. Do you have any additional information to support our initial Inpact Assessment?

No. | don't support your initial Impact Assessment.
25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

I don't agree with your approach generally. In this instance i agree.
26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

I don't think they should hold client money at all.
27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

Yes. I don't think the proper profession which excludes alternative legal service providers should shoulder
responsibility forincompetence of these newcomers.

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

No.
29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

Your approach is self-serving (change for the sake of it) and will lead to a reduction in standards for the
profession and increased risk to the public.

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

No comment.

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

No comment.



32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

[ think you should either completely deregulate and abolish the SRA or have one regulator for all and one
code of conduct for all. Stop messing around.

It seems that you want to create complexity from which no-one other the the SRA benefits. If you mess the
system up enough and create complex rules you will have sufficient work to keep your clerical minds busy.

33.

31. Do you have any alternative proposals to regulating entities of this type?
Leave the system as itis.

34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

No.
35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

We need one unified regulator. However, it is becoming doubtful that the SRA is fit for purpose.



Cardiff & District Law Society

“Looking to the future” : Response to Consultation questions

INTRODUCTION

The Incorporated Law Society for Cardiff and District trades under the name Cardiff and District Law
Society (CDLS). CDLS is the largest local law society in Wales. It has a membership of over 1,000
people including solicitors, barristers, legal executives and academic lawyers.

CDLS appoints a number of specialist committees, including a Regulatory Issues Sub-committee.

Through these committees CDLS responds to a number of public consultations on matters which
affect the professional lives of solicitors in the Cardiff and District area. CDLS welcomes the
opportunity to respond to the SRA’s Looking to the Future Consultation.

OPENING COMMENTS

We disagree with many of the proposals set out in the SRA’s “Looking to the future” consultation.
We do not believe that the SRA has made a convincing case for change, particularly with the
evidence that there is “unmet legal need”. This is more than the response of a profession arguing
for the status quo in that we have significant concerns that the proposals would:

1. leave clients and consumers with less protection; and

2. produce a two tier profession with more client confusion.

We are also concerned that solicitors will be subject to the new Code of Conduct and yet the
organisations for whom they work may not be subject to the Code - this is likely to cause confusion
for solicitors and may also lead to vulnerable solicitors, especially young solicitors, coming under
intolerable pressure from their non-regulated employers.

In our view, the proposals have serious adverse implications for :

(1) client protection

(2) legal professional privilege

(3) professional supervision

(4) competition and

(5) the standing/reputation of the solicitors’ profession.

There are also areas of ambiguity which will need to be clarified.



MAIN CONCERNS :

1. Two tier market : solicitors who work in a regulated entity will be subject to different rules
and client protection to those working in a non-regulated entity.

2. Advice provided by a solicitor within a non-regulated entity will not be subject to legal
privilege : this could undermine the standing of the profession and will create confusion.

3. Solicitors working for a non-regulated entity may not be required (or able) to obtain
professional indemnity insurance and clients may not have the protection of the Compensation Fund
or Legal Ombudsman if matters go wrong.

4, Newly qualified solicitors may not have access to appropriate or meaningful supervision
within a non-regulated business, nor will they be able to discuss regulatory issues with a COLP/COFA.
This will place newly qualified solicitors at risk as well as their clients. This could also adversely affect
the reputation of the profession.

5. Unregulated entities will not be subject to SRA rules relating to conflicts and confidentiality
whereas the individual solicitor will be, which will create confusion. This also leaves regulated firms
at a potential disadvantage. Further it removes protection for clients in unregulated entities which
are considered important for regulated firms.

6. Whereas the overall proposals will undoubtedly shorten the ‘rule book’, solicitors prefer
clarity as to what is and what is not acceptable. There is a danger that the SRA may disagree with the
solicitor’s interpretation of the rule where the provision is ambiguous.

7. By simplifying the Solicitors Accounts Rules as proposed there will be a greater risk of
uncertainty as to whether a firm is compliant.

SUMMARY :

Whilst the SRA’s purpose is to simplify the Handbook, there are many ambiguities which will create
confusion, misunderstanding and/or misinterpretation. Client protection with unregulated entities
will be significantly reduced (eg PI insurance, Compensation Fund access, LeO complaint handling).
Clients could have different protections for the same work depending on who they instruct and
many clients are unlikely to understand this, especially if unregulated entities are under no
obligation to provide this information.

We are concerned that this may not be in the interests of the clients, the public or the profession.

SRA SUITABILITY TEST

Question 1

Have you encountered any particular issues in respect of the practical application of the test
(either on an individual basis, or in terms of business procedures or decisions)?

Since the requirement was abolished for trainee solicitors to have enrolled as student members, the
first time a trainee’s suitability is tested is at their application for admission. We believe that this
creates uncertainty after a firm has expended money and resources in recruiting and training a



candidate. We would prefer to have students admitted as members and satisfy the test before they
commence their period of recognised training.

SRA PRINCIPLES 2017

Question 2
Do you agree with our proposed model for a revised set of Principles?

CDLS does not agree with the proposed model for the revised set of Principles in particular the
decision to reduce the ten mandatory principles to 6. We note that the loss of current principle 5
(provide a proper service to your clients) and current principle 10 (protect client money and assets)
may cause some concern that the levels of service to clients and the protection of clients is
diminished (something which is echoed throughout the consultation).

The proposed new Codes are much shorter than the current Code and with the removal of Indicative
Behaviours the importance of the Principles becomes that much greater in ensuring that all solicitors
adhere to consistent standards of ethical behaviour and integrity

Question 3

Do you consider that the new Principle 2 sets the right expectations around maintaining public
trust and confidence?We share the Law Society’s concern that the wording of the new Principle 2
does not refer to the importance of regulated individuals' behaviour in a way that retains public trust
in them as individuals.

We agree that this should be clarified and support the Law Society’s proposal that the new Principle
be redrafted as follows: “New Principle 2: Ensure that your conduct upholds public confidence in
you and in other regulated individuals and firms”.

We also have a general concern relating to the removal of some of the other existing Principles
resulting in over-reliance on the general duty to act in each client’s best interests.

Question 4

Are there any other Principles that you think we should include, either from the current Principles
or which arise from the newly revised ones?

CDLS are concerned that the removal of the overarching principle to protect client money and assets
(current principle 10), to act in the best interests of the client (current principle 4) and to provide a
proper standard of service (current principle 5) are to be replaced by the suggested widely-
encompassing “to act in the best interests of your client” (proposed principle 6). We are concerned
that the protections for the client and levels of service may be diminished especially as there are
further reductions in protections for clients throughout the consultation.

CDLS also believes that the duty to keep clients’ affairs confidential is of such fundamental
importance that it merits the Principle being retained rather than falling back on the more general
duty to act in the best interests of each client.

SUPPORTING MATERIAL — GUIDANCE AND TOOLKITS




Question 5

Are there any specific areas or scenarios where you think that guidance and/or case studies will be
of particular benefit in supporting compliance with the Codes?

In the corporate sector, thought should be given to the requirement to comply with anti-money
laundering legislation in the light of the changes to LPP. Corporate work is in the regulated sector
for the purpose of the Proceeds of Crime Act and the Money Laundering Regulations but is not
reserved legal services. That means that solicitors and COLPs working for non-regulated entities
(and their clients) may not have the benefit of LPP. One of CDLS’ members encountered a scenario
in practice where a shareholder client consulted the firm for advice regarding a fraud on the
company that he had uncovered that had been committed by one of the directors. The shareholder
was advised to report the matter to the police but preferred to deal with it internally to avoid
negative publicity and the likely adverse impact it would have on the company. The solicitor who
acted reported the matter to the COLP who was also the nominated officer who took the view that
the information was privileged and therefore the nominated officer had a defence to failing to make
a suspicious activity report. An entity that is not regulated by the SRA would still be operating in the
regulated sector, would still be required to have a nominated officer and would still have to comply
with the Proceeds of Crime Act and the Money Laundering Regulations. In the scenario described
above, if that had happened in a non-regulated entity after the new Codes come into effect the
nominated officer would not have the ability to rely on the information being privileged as a defence
to failing to make a suspicious activity report.

CODE FOR SOLICITORS

Question 6

Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they
work which is clear and easy to understand?

Whilst CDLS does understand the reasoning behind the proposal to create two codes, CDLS is
concerned that the language of the draft Codes is imprecise and we would welcome clarity on the
obligations of the firm versus the individual.

Whilst we agree that that the Code has been shortened, we are concerned that the removal of
“Outcomes” and Indicative behaviours will lead to a scenario where solicitors will find themselves
unsure of their regulatory responsibilities. We are concerned that whilst the approach leads to a
Code which is easier to read and digest, we are aware that many solicitors would rather have a
definitive approach where compliance is clearer. We are concerned that the likely “grey areas” will
lead to greater disputes between solicitors and the Regulator (increasing the costs of regulation). We
are also concerned that there is the possibility where solicitors who are fully compliant now, may
potentially be in breach after a new code is introduced as it would give the Regulator the
unpredictable power to determine whether something is a breach.

In addition, CDLS is concerned that the proposals will result in two tiers of solicitors i.e. those
working in a regulated entity and those working in an unregulated entity with the consequence of
risks to consumer protections and which will create confusion and consequent damage to the
reputation and standing of the profession.



Question 7

In your view is there anything specific in the Code that does not need to be there?

There is some overlap between the two draft Codes and not all the provisions are consistent
between the two, especially in areas such as conflict, complaints and client
information/identification. There is also a lack of clarity on the application of the rules on LPP to
unregulated entities. If this isn’t addressed, it is not clear which would take precedence when such
inconsistencies arise.

Question 8
Do you think that there anything specific missing from the Code that we should consider adding?

CDLS note that at paragraph 8.9 of the proposed code for individual solicitors, a solicitor is required
to provide details to clients about the protections available to them, we wonder whether it should
be incumbent upon those providing advice outside of a recognised body to state what protections
are not available to the client (in particular the lack of access to the SRA Compensation Fund and
lack of requirement for Pll cover).

It is difficult to address some of the questions in this consultation without seeing the associated
guidance notes which the SRA has not yet provided.

Question 9

What are your views on the two options for handling conflicts of interests and how they will work
in practice?

It is noted that unregulated organisations will not be subject to the SRA rules of conflict, although
individual solicitors will. We are concerned that this would mean that unregulated entities could act
in circumstances where regulated entities cannot. Whilst this obviously creates a significant
disadvantage for regulated firms, we are also concerned that there is a risk of confusion to
consumers and a lack of fundamental consumer protection for the clients of unregulated entities.
CDLS believes that the current rules on conflict are there for a reason and the dilution of these rules
would significantly reduce client protection.

We believe that clarity is essential in the handling of all conflicts, but particularly in conveyancing
transactions. The consultation sets out two options — the second option (of a complete ban) is in
our view unworkable, as it is overly restrictive. So we focus on option one which, in the main,
largely replicates the 2011 Code, in prohibiting a solicitor from acting where there is a conflict or
significant risk of conflict. However, in addition to dropping indicative behaviour, it makes a number
of changes that weaken the existing rules. We feel that these safeguards should be reinstated and
that more precise drafting is required.

CODE FOR FIRMS

Question 10



Have we achieved our aim of developing a short focused Code for SRA regulated firms which is
clear and easy to understand?

We believe that the comments in response to Question 6 above apply equally here.

Question 11

In your view is there anything specific in the Code that does not need to be there?

Please see our response to Question 7 which apply equally here.

Question 12

Do you think that there anything specific missing from the Code that we should consider adding?

We are aware that our members are concerned with the ongoing and real problem of “touting” for
clients. We are concerned that there remains nothing in the Code which makes any reference to this
being prohibited (indeed the publicity section of the current Code does not appear to have been
repeated). We are aware that some of our members would welcome a more robust approach being
taken in respect of this ongoing problem.

Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

We are generally concerned that the language of the Codes is imprecise and the removal of
Outcomes and Indicative Behaviours will lead to greater uncertainty amongst solicitors in how the
Codes should be interpreted.

We have concern about some specific clauses notably, the potential for conflict between the two
Codes where they overlap in areas such as conflict, complaints, client information/identification and
LPP.

We also agree with the specific points raised by the Law Society with regard to the drafting of the
clauses set out within their response to this question.

COLP & COFA ROLES

Question 14

Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices?

We agree that the roles for COLP and COFA should be retained for recognised bodies although we
guestion their value to sole practitioners. We also note that there will be no requirement for non-
regulated entities to have COLPs and COFAs. We are concerned that the individual solicitor who
works within a non-regulated entity will not have the advice and assistance from a COLP nor will
they have the same level of responsibility for keeping records in respect of compliance with the
regulatory framework. Although we accept that they would only be responsible for their own



compliance under the terms of the code for individuals, the primary burden for compliance will fall
on the individual and not the firm. We believe this risks vulnerable lawyers being pressurised into
putting the interests of the firm ahead of the client and other breaches of the Principles.

We agree with the Law Society’s recommendation that the SRA conducts and acts on a survey of
individual COLPS and COFAs.

In responding to this question, please set out the ways in which the roles either assist or do not
assist with compliance.

The COLP in particular has a very important role in providing advice and guidance to solicitors and
other individuals who are employed by recognised bodies. Much of that advice is given informally at
the specific time that it is required which an SRA helpline is not always able to do. In passing, one of
CDLS’ members who is a COLP commented that, although the Indicative Behaviours are non-
mandatory, they are very useful in giving weight to advice that the COLP gives as the COLP is able to
say that it is in the Handbook. The removal of the Indicative Behaviours is likely to make the COLP’s
job that much harder in having to interpret the rules and anticipate how the SRA may respond to a
subsequent complaint.

Question 15

How could we improve the way in which the COLP/COFA roles work or to provide further support
to compliance officers, in practice?

There will be a significantly increased need for written guidance on the application of the Codes and
the SRA’s interpretation of the Codes given the likely “grey” areas.

The SRA’s guidance at the moment is provided via a telephone helpline which can often provide
quite limited advice. In cases where written advice is requested, the SRA need to respond much
quicker in the future as their timelines are of little help in practice when a COLP has to provide an
answer quickly. The SRA’s own website states that their “desired response” to emails and letters for
Professional Ethics is 95% response within 10 working days and that they are “working toward”
responding within 10 working days. This far too slow and will be exacerbated if the new Codes are
adopted as the logical consequence of removing so much of the detail is an increase in the number
of enquiries for advice.

WHERE SOLICITORS CAN PRACTISE

Question 16

What is your view of the opportunities and threats presented by the proposal to allow solicitors
deliver non-reserved legal services to the public through alternative legal services providers?

We are deeply concerned about the proposals to allow solicitors to deliver non-reserved work
through alternative legal providers. We are particularly concerned with the following aspects:

e The creation of a two tier market where there are those solicitors who work within a
regulated entity and those who do not. It is of concern that there will be different rules for
these different solicitors as well as different client protections available depending where



the individual solicitor practices. We are concerned that the average consumer (e.g. clients)
will not understand the differences between the different types of solicitor/legal adviser and
this will lead to lesser protection for the public in general and significantly diminish the trust
the public places in the profession in the longer term;

Legal Professional Privilege — we are concerned that the advice given by solicitors in
unregulated entities would not be covered by LPP. This would certainly be detrimental to
the trust the public places in the profession. We are concerned that the average consumer
would not understand when their instructions are privileged and where they are not;

Professional Indemnity Insurance/Compensation Fund — we are concerned that solicitors
working in unregulated entities would not be required to have professional indemnity
insurance and clients would not have access to either the Compensation Fund or Legal
Ombudsman in the event that things go wrong. This would obviously reduce the protections
available to clients of unregulated entities and will cause a great deal of confusion amongst
the general consumer who will be unaware of the level of protection that they have (or
more likely do not have). The proposals also risk undermining or depleting the existing
Compensation Fund as solicitors working from unregulated entities would not have to
contribute to the Fund; this would seem likely to mean that solicitors working in regulated
entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that
could result from the proposals.;

Supervision — the changes to the supervision requirement mean that newly qualified
solicitors with no experience would be able to set up their own unregulated firms. The
assistance newly qualified solicitors obtain under existing requirements is essential for both
the individual solicitors as well as the future of the profession as a whole and we are
concerned that young solicitors may be vulnerable to pressure from unregulated bodies
where the burden of compliance and risk falls on the individual solicitor and not the firm

Conflicts/Confidentiality — We are concerned that unregulated organisations will not be
subject to SRA rules of conflict and confidentiality although solicitors who work for them
will. This may lead to situations where unregulated entities can act where a regulated entity
would not be able to as they would have to comply with the rules of conflict/confidentiality.
We are concerned that this would leave regulated firms at a commercial disadvantage and
removes significant protections for consumers/clients.

Quality — Solicitors currently are required to meet the academic and vocational stages of
training before being admitted as a solicitor. In the vast majority of cases that means a
degree and the GDL if not a qualifying law degree plus the LPC followed by a two year period
of recognised training. Individuals who work for unregulated organisations will not face the
same requirements and may not meet the same high standards with the inevitable decline in
the quality of advice given to clients. That decline in quality will lead to higher claims but
with fewer protections for the clients when things do go wrong and we believe this will
ultimately damage the reputation and standing of the solicitors’ profession.



e Annual practising certificate (PC) fees - There is no information on this point and the SRA
needs to undertake and publish an analysis of the projected impact of its proposals on the
PC fee, and in particular the turnover based firm fee. The SRA should not close this
consultation until this information is available.

As a general comment, we believe there is insufficient evidence to support these proposals or the
expected benefits from their implementation, which are stated to include improved access to quality
services at affordable prices, enhanced professional standards, and increased employment
opportunities.

Question 17

How likely are you to take advantage in the greater flexibility about where solicitors can practice
as an individual or as a business?

Whilst we as a Society would not be involved in taking advantage of the greater flexibility, we are
aware that our members (either in business or individually) would have to consider setting up
alternative business structures to carry out non-reserved legal work in order to compete with
businesses which are likely to enter the market (out of necessity to compete rather than choice).
Unfortunately, the two-tier system which will be imposed would mean that a regulated entity would
not be able to compete financially with a non-regulated entity. We echo our previous comments in
respect of the two tier proposals and the likely detriment to consumers which will flow from the
proposals.

We also believe that the two-tier system will give rise to added uncertainty and confusion for clients.
Although it is likely that the large commercial and specialist firms will hive off their unreserved legal
work into separate businesses, in practice it is likely to be much more complicated. Many corporate
transactions include real property transfers which can only be carried out by a regulated body.
Clients are likely to be very confused and unhappy at receiving two engagement letters for what
seems to them to be the same transaction, with different requirements and protections for each.

SOLE SOLICITOR

Question 18

What are your views about our proposal to maintain the position whereby a sole solicitor (or REL)
can only provide reserved legal services for the public (or a section of the public) as an entity
authorised by the SRA (or another approved regulator)?

We acknowledge that it is right to maintain the position reserved legal services for the public can
only be conducted by an entity authorised by the SRA (or another approved regulator).

REQUIREMENT TO BE QUALIFIED TO SUPERVISE

Question 19

What is your view on whether our current 'qualified to supervise' requirement is necessary to
address an identified risk and/or is fit for that purpose?



We believe that the current rule in place is necessary to address an identified risk and should
remain. Whilst we agree that newly qualified solicitors do not present a significant risk to the
delivery of a proper standard of service, we would suggest that this is due to the amount of
supervision and training they are currently given. A removal of the “qualified to supervise”
requirement could significantly reduce the supervision newly qualified solicitors are given and could
lead to a significant risk to the delivery of a proper standard of service.

This will increase the risks to clients as well as putting vulnerable newly qualified solicitors
themselves at risk of claims and under pressure to breach the Code, and negatively impact on the
standing of the solicitor profession. Damage to standards will increase incrementally as this applies
year on year as fewer solicitors in unregulated entities will have ever received supervision.

In any event, we do not believe that the current requirement to undertake at least 12 hours of
management training provides any real qualification for running a business.

CONSUMER PROTECTION

Question 20

Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

We are not sure that the requirement for SRA regulated firms to display detailed information about
the protections available to consumers is necessary. Details of the protections available to
consumers are contained within client retainer documents and the client is made aware on
numerous occasions of the protections available to them (indeed it would be our view that most are
aware of the protections they have in any event). We are more concerned that solicitors who
provide services via non-regulated bodies should be required to display detailed information about
the protections which are not afforded to them by virtue of the advice being given outside of a
regulated firm.

IMPACT ASSESSMENT

Question 21

There is insufficient evidence in the Consultation document to make a judgement on this.

We agree that consumers need additional information but remain more concerned that solicitors
who provide legal services via unregulated bodies will not be required to provide the same level of
information.

Do you agree with the analysis in our initial Impact Assessment?
Question 22
Do you have any additional information to support our initial Impact Assessment?

CLIENT MONEY

Question 23



Do you agree with our approach that solicitors working in an alternative legal services provider
should not be allowed to hold client money in their own name?

We are concerned that as there is no prohibition on non-regulated entities holding client money, we
are concerned that this will erode a significant protection available to clients. At least where
individual solicitors are holding client money, a trust exists and client money is better protected. We
are concerned that clients will not understand the difference between placing money with a
regulated firm and a non-regulated entity to their significant detriment. We are also concerned that
the ability of a solicitor to work within a non-regulated entity and not have to comply with stringent
rules regarding the holding of client monies would put regulated firms at a significant disadvantage.

Question 24

What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

We are concerned as to the impact of allowing in-house solicitors to provide legal advice to those
other than their employer.

We are particularly concerned (1) that there will be no legal professional privilege in these
circumstances and (2) that many of the issues described in detail within this response relating to
solicitors working in unregulated entities also apply to in-house solicitors and Special Bodies
providing legal advice.

We would also point out that Special Bodies have an important role in providing legal services to
vulnerable people. Any disparity in safeguards offered by Special Bodies will create an inconsistency
in the level of consumer protection offered to vulnerable clients which should be avoided. We do
not believe that solicitors working for Special Bodies should be permitted to hold client money
personally.

In line with the fact that in-house solicitors and ALSPs will be permitted to only offer non reserved
legal services to the public, we agree that solicitors working therein should not be permitted to hold
client money in their own name.

SRA COMPENSATION FUNDS

Question 25

Do you agree with our proposal that the SRA Compensation Fund should not be available to clients
of solicitors working in alternative legal services providers?

If not, what are your reasons?

Whilst we agree that the SRA Compensation Fund should not necessarily be available to clients of
solicitors working in alternative legal service providers, we are concerned that clients will not be
aware that the protection offered by the fund is not available until after the event (thus reducing the
protections for consumers). We are also concerned with the proposals that solicitors working in
alternative legal service providers may not be required to contribute to the fund. In the event (as is



likely) that significant proportions of non-reserved work is conducted by alternative legal services
providers (especially where regulated firms are forced to create separate businesses to provide non-
reserved work competitively), there is a real risk that the fund would either be diminished to such a
level where it was not fit for purpose or where regulated firms would face an increased financial
burden in contributing the fund to sustain it (thereby further reducing their ability to compete in the
“new” legal marketplace).

Pll COVER

Question 26

Do you agree with our proposal not to make individual PIl cover for solicitors a regulatory
requirement on the individual solicitor?

We are strongly opposed to this as we are concerned that this will reduce the level of protection
available for clients. We are also concerned that it could lead to a situation where individual
solicitors are personally exposed for claims in negligence where their non-regulated employer does
not obtain appropriate indemnity insurance.

Question 27

Do you think that there are any difficulties with the approach we propose, and if so, what are
these difficulties?

Please see the reply to Question 27 above.

Pll COVER — SPECIAL BODIES

Question 28

Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

Yes.
Question 29
Do you have any views on what PIl requirements should apply to Special Bodies?

We believe that clients of Special Bodies should be entitled to Pll protection in the same way as
clients of traditional law firms to ensure consistency in the consumer protection offered to clients

Under the current Rules, solicitors employed by Special Bodies must have a ‘reasonably equivalent’
level of cover to that required by the SRA Indemnity Insurance Rules we believe that this safeguard
should remain in place.

ENTITY REGULATION

Question 30



Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated
firms, which are mainly or wholly owned by SRA authorised solicitors?

We do not agree with the suggestions within the consultation document that a significant number of
firms would not be looking to leave SRA regulation. We would suggest that many firms would have
to consider hiving off their non-reserved work into a separate non-regulated body simply to be able
to compete in a new marketplace. However, we agree that non-SRA regulated firms which are
mainly or wholly owned by SRA authorised solicitors should not have thresholds imposed upon them
as it would be unfair to place them at a disadvantage to their competitors.

Question 31
Do you have any alternative proposals to regulating entities of this type?
No.

INTERVENTION — UNREGULATED FIRMS

Question 32

Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

We believe that the position is unsatisfactory as it is not clear from the consultation document
whether the SRA will have the power to intervene if, for example, a matter is being worked on by
both a regulated solicitor and an unregulated individual.SRA_REGULATED ACTIVITY WITHIN A
RECOGNISED BODY OR RSP

Question 33

Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

We would ordinarily agree that all work of a recognised body or RSP should remain regulated by the
SRA. However, we are concerned with the two tier system being proposed and the ability of a
regulated entity to compete in such a marketplace. It would seem entirely unreasonable for non-
reserved work of a recognised body or RSP to continue to be regulated by the SRA where work
conducted by a practising solicitor in exactly the same manner (at almost certainly a significantly
reduced cost) in an alternative legal practice is not.



Consultation: Looking to the future - flexibility and public protection

Response 1D:349

2. Your identity

Surname
MAUNDER

Forename(s)
CAROL

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as a solicitor in private practice

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

4,
2. Do you agree with our proposed model for a revised set of Principles?

no

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

no, how can itif the principles 'provide a proper standard of service to your clients', 'act in best interests' and
'protect client money and assets' are removed.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

important to maintain client confidentiality
7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

the approach creates 2 tiers of solicitors - regulated and unreg which is damaging to the standing of
solicitors and confusing for consumers.

9.

7.In your view is there anything specific in the Code that does not need to be there?

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?



11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

there is a risk of confusion to consumers, a competitive advantage to unreg entities and lack of protection
for clients of unreg entities.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

13.

11.In your view is there anything specific in the Code that does not need to be there?

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

I am notthe COLP or COFA, question is best answered by them.
17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

damaging to the standing of solicitors, legal professional priviledge should apply equally to all solicitors,
confusion and competitive disadvantage, lack of supervision.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

consumers would be unlikely to read it, they will assume a solicitor is regulated.



23.

21. Do you agree with the analysis in our initial Inpact Assessment?

24.

22. Do you have any additional information to support our initial Inpact Assessment?
25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

I'm notin-house, question needs to be answered by in-house sols.
27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

33.
31. Do you have any alternative proposals to regulating entities of this type?
34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?



Consultation: Looking to the future - flexibility and public protection

Response 1D:649

2. Your identity

Surname
Rodman

Forename(s)
Maria

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on behalf of my firm.
Please enter your firm's name:: Carpenters

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

We accept that there should be a very high standard applied to those who wish to be authorised and
regulated. The issue we have encountered is with the time it takes for an application to be processed.

4.

2. Do you agree with our proposed model for a revised set of Principles?

Some surprise at the removal of the principle "to provide a proper standard of service to your clients". In the
currentlegal (and professional services generally) world where the client (or customer) is king and with all
of the available choice and information at their fingertips, why this principle would be relegated to the
second tier, as it were.

Despite the growth and focus on regulation and compliance over the last 10 years or so and with the
introduction of new COLP/COFA regime, we can understand the removal of the second principle if the aim
is to enable solicitors to undertake non-regulated work. It might have been sensible to retain the
governance and risk management principle as it applies to both.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

Yes. The issue with principles is whilst everyone may understand the message, particular individuals
and/or circumstances may cloud judgment.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

"Actin the best interest and provide a proper standard of service to each of your clients regardless of any
external or internal influences."

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?



I believe that outcome-focused and risk-based regulation was a welcome change to the rigid rules-based
regime, however, in some areas | believe that case studies would assist especially for smaller firms or
those who have notinvested resources into their regulatory and compliance frameworks. Allowing
solicitors to set up a practice without being authorised (doing non-reserved work) but being able to call
yourself a solicitor will be very confusing for consumers and this is where very clear guidance/scenarios
would add value.

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

Yes. | also believe that this will put the onus on solicitors to take responsibility for their own actions and be
aware of their obligations rather than leaving this to the firm (or assuming all responsibility is with the firm).

9.

7.In your view is there anything specific in the Code that does not need to be there?
No.

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?

As the Code for individual solicitors is a fundamental change this is where some specific guidance and
support would be useful)

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

Unsure as to why any change is being made to the status quo as the obligations are straightforward.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

Yes. The amalgamation of various sets of rules in relation to authorisation and being authorised is a
welcome step.

13.
11. In your view is there anything specific in the Code that does not need to be there?
14.

12. Do you think that there anything specific missing from the Code that we should consider adding?

Whilst there may be some protections elsewhere in codes or statutory provisions (such as communications)
we would have assumed that the SRA would have retained certain behavioural obligations such as not to
cold call) So much media has been focused on bad practice in such areas and impact on confidence of
consumers.

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

Whilst believe that the Code as it stands is too long, believe that this could have been reduced whilst
retaining many of the most important aspects for consumer protection and trust - confidentiality,
understanding who is regulated and eradicating behaviour that brings profession into disrepute (and
coming down very hard on those who are obviously trying to flout the regulations / law)

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and



recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

The introduction of this regime did have the impact of concentrating the mind on those firms who may not
have paid sufficient attention to regulation and compliance previously. Any solicitor who is willing to accept
the responsibilities that come with the role of COLP is going to be sure that they have sufficient resources
and support to carry out the role. The downside may be that the COLP role may be considered too wide
especially in larger firms where the seniority of the role may mean they are not sufficient involved in middle
management where issues may arise and/or the risk management work required to underpin. A less senior
(and/or qualified compliance) role may be a useful one to consider.

In smaller firms where senior people may be more involved in day to day as well as high level
management, whilst resources may be less abundant, easier to be aware of the issues.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

There is substantial guidance and support available to those who require it. A whole industry has grown up
around risk and compliance seminars, webinars and publications as well as software to assist with the
administration and management. A secondary recognised post may be worth considering.

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

The legal profession may not be held in such high regard as it once was, however, generally the public
does assume a certain level of knowledge, professionalism and integrity with "solicitors" or "lawyers" and
those who believe this is important will try to maintain this trust. These solicitors will now be subject to the
individual Code. Can already be done as non-practising. The unregulated market can be seen as more
open to bad practice and even fraudulent activity therefore solicitors may be unfairly tarnished especially
as in that market where need to maintain competitiveness - currently consumers know what they are getting
and may pay more for the expertise / protections - but equally in the comparison age, many expect the best
service for a low price

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

This would be something to consider as part of our strategy.
20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

Yes agree that this should be maintained especially as the Code envisaged will be split - need the
protection of both. A sole solicitor requires the full scrutiny of the regulated body if required.

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

Yes itis necessary. There are substantial benefits to having robust management standards throughout the
firm as they improve efficiency, quality of service and minimise risks to the business - targeted as to the
level of complexity of the work. It is right that this can be a mixture as both qualified and unqualified staff
who can demonstrate competence to provide effective supervision, whilst managers retain overall
responsibility. The onus is on the firm to be able to demonstrate this with a range of tools such as training,
monitoring, audit and performance management systems and firms who apply resources in these areas



generally have a well run firm. Regulators should scrutinise firms who obviously don't have good
management practices as it is they who are most likely to affect clients and offer a poor view of the industry

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

Although consumers are much more savvy in this day and age with the amount of information at their
fingertips, consumer websites / comparison sites (and - not sure how - consideration being given to adding
legal services to this facility?) and the Ombudsman service, there should be no reason why this should not
be the case. This is a clear and transparent way to inform consumers - and in terms of enforcement, a
straightforward indication of any intent to mislead on the part of unscrupulous firms.

23.

21. Do you agree with the analysis in our initial Inpact Assessment?
24.

22. Do you have any additional information to support our initial Inpact Assessment?

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

Yes.

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

No.
27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

Yes, if they don't hold client monies should not need to pay into this - claims normally come from identifying
breaches/misuse of client monies but unlikely as sars don't apply.

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

Yes, they need to be clear as to the protections available to clients and ensure they have sufficient cover
(as they would in other areas), firms would take responsibility for their employees to be covered to minimise
any liabilities. This will provide clarity.

29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,



which are mainly or wholly owned by SRA authorised solicitors?
33.
31. Do you have any alternative proposals to regulating entities of this type?

34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?









Chris Southey

Dear Sir,

I have read with interest the above consultation document. As | understand it, the proposals
upon which the Solicitors Regulation Authority is seeking views would have the effect,
amongst other consequences, of limiting legal professional privilege for employed solicitors
to communications between their employers and themselves.

I think you will know that there is an increasing trend for a variety of services to be provided
from a single source to more than one public body, this move towards collaboration being
openly supported and encouraged-to the extent of enabling legislation- by the government.

In this particular locality, the constabularies of Durham, Cleveland and North Yorkshire are
adopting the collaborative provision of legal services, with the appointment of a director to
oversee this process to be made next week; similar structures are already well-established
in other areas of the country.

This being so, the restriction of LPP to the extent envisaged by the consultation document
would seem at best to amount to an unnecessary restriction upon the candid provision of
legal advice, and at worst to constitute an absolute barrier upon the ability of diverse public
services to seek such advice from the same group of in-house practitioners.

| hope that these comments prove of assistance to you, and that on reflection the SRA will
prove inclined to maintain the benefit of its Rule 4 waiver for police solicitors.

Chris Southey
Solicitor
Durham Constabulary
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Response to Consultation
""Looking to the future: Flexibility and public protection™

| have been undertaking an extensive review of approaches to regulation, compliance
and enforcement by different regulators across the UK, and of the various theories and
practices that are in general use. This research clearly shows that there is a general
direction of travel amongst regulators in diverse sectors in the UK towards more
principles-based regulation, involving fewer rules, and encouraging greater reliance
on self-regulating behaviour.

I see the broad thrust of the SRA’s proposals on reform of the codes as being very
strongly in accordance with this general approach, and as conforming to both
government policy and best practice in regulation. Accordingly, | strongly approve of
the SRA’s proposals in terms of both general policy and almost all of the detail.

The broad policy can be seen from the general development of the Better Regulation
movement over a decade or more, in the Regulators’ Code, and in the recent statement
by the Committee on Standards in Public Life’s Report Striking the Balance (where
there is an explicit reference to Regulators actively engaging with those they regulate
and taking a leadership role by encouraging positive attitudes towards compliance.
Recent examples of the similar approach can be seen in Ofwat’s whole approach to
behaviour over the past 3 years,? Ofgem’s recent consultation on adoption of
slimmed-down principles-based Standards of Conduct,® and the Food Standards
Agency’s ‘Food We Can Trust’ initiative involving just five general principles.®

The substantiation for the general change is recorded at length in my book CJS
Hodges, Law and Corporate Behaviour: Combining Theories of Regulation,
Enforcement, Compliance, Culture and Ethics (Hart Publishing, 2015).

That work, and discussions with the Department for Business and others, led me to
propose a general approach based on traders generating a body of evidence that they
can be trusted, in response to which regulators (and also staff, customers, suppliers
and investors) would respond with a more cooperative and supportive relationship
(not only in responding to problems, through ‘enforcement’, or rather, in most cases,
support for future compliance and improvement, but also on an ongoing relationship,

! Striking the Balance. Upholding the Seven Principles of Public Life in Regulation (Committee on
Standards in Public Life, 2016), https://www.gov.uk/government/publications/striking-the-balance-
upholding-the-7-principles-in-requlation, see especially pages 62, 69-70.

% recently Consultation on Ofwat's approach to enforcement (OFWAT, March 2016).

% Standards of Conduct. Treating Customers Fairly. Findings from the 2014 Challenge Panel (Ofgem,
March 2015)

* Food We Can Trust: Regulating the Future (FSA, 2016).
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such as under the Primary Authority scheme). The approach has been called ‘Ethical
Business Regulation’. Short summaries of the ideas and evidence were subsequently
commissioned by the Department for Business® and the Committee on Standards in
Public Life.? A further general summary of the approach has just been published, that
includes some examples of where it has been taken forward in various different
sectoral regulatory regimes.’

| anticipate that UK Government will issue a major policy paper on Future Regulation
towards the end of this year that will adopt this general direction of travel. The
approach is also supported in UNCTAD’s recent draft Manual on Consumer
Protection (chapter 6).°

In summary, therefore, it is apparent that the approach to codes that the SRA is
proposing is consistent with what | understand to be UK Government policy, best
practice amongst diverse regulatory UK regimes generally, and consistent with
leading academic thinking on regulation and maximising ensuring compliance whist
reducing regulatory burden on both regulatees and regulators. | support the proposals
to increase flexibility and reduce rules, such as allowing solicitors who are bound by
an ethical code to be enabled to practice more widely and flexibly in future evolving
markets.

Christopher Hodges MA PhD FSALS

Professor of Justice Systems, and Supernumerary Fellow of Wolfson College, University of Oxford

Head of the Swiss Re/CMS Research Programme on Civil Justice Systems, Centre for Socio-Legal Studies,
Oxford

Honorary Professor, China University of Political Science and Law, Beijing

Solicitor (Non-practising)

> C Hodges, Ethical Business Regulation: Understanding the Evidence (),
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Introduction

1.

3.

The Chartered Institute of Legal Executives (CILEXx) is the professional
association and governing body for Chartered Legal Executive lawyers, other
legal practitioners and paralegals. CILEx represents around 20,000 members,
which includes approximately 7,500 fully qualified Chartered Legal Executive

lawyers.

CILEx continually engages in the process of policy and law reform. At the heart of
its engagement is the public interest, as well as that of the profession. Given the
unique role played by Chartered Legal Executives, CILEx considers itself uniquely
placed to inform policy and law reform relating to justice issues.

As it contributes to policy and law reform, CILEx endeavours to ensure relevant
regard is given to equality, social mobility and human rights, and the need to
ensure justice is accessible to those who seek it.



Overall Response

4. This latest SRA consultation is part of an ongoing historical and planned review
and amendment of its regulatory arrangements, based on its new model of
regulation as set out in its November 2015 Policy Statement®. It seeks to provide
focus through the replacement of the single code of conduct by 2 separate
simplified codes (one for individuals and one for firms) and it also explicitly
references other contextual developments in the sector including the Competition
& Markets Authority (CMA) Legal Services Market Study and the existing and
future reforms of the regulatory framework and legal services market. The other
major element of the proposals consulted on is therefore that which seeks to
permit solicitors to compete with ‘providers in the alternative legal services market’
by allowing solicitors to deliver non-reserved legal services to the public from
entities not regulated by the SRA for the first time.

5. The SRA consultation refers to the issue of unmet legal need from the outset, both
in the consultation paper and in its Initial Regulatory Impact Assessment.
Regulation clearly has a part to play in relation to the health and effectiveness of
the market but it is not a panacea. Interestingly, it should be borne in mind that the
CMA legal services market study looked at the effectiveness of the market in
relation to these elements too and significantly its interim report has concluded
that the state of the market and its functioning does not justify a full-scale market
investigation. In the context of that study, others have commented on the difficulty
of defining what is meant by unmet legal need and of drawing conclusions from
the behaviours of those seeking to resolve particular issues, ie seeking legal
advice is a choice that may or may not be appropriate to an issue and the choice
can therefore be to resolve it by other means. Whilst costs and availability are

major factors, there are also many other sometimes complex factors at play.

6. There are no doubt access to justice issues that need to be addressed but
regulation can only make a contribution to such complex problems rather than fix
them completely. Reduced legal aid, increased court fees are examples of such
issues that cannot be cured by regulatory change alone, for example. Therefore,

! 26 November 2015 - http://www.sra.org.uk/sra/policy/regulation-reform.page
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9.

the SRA should be realistic about the contribution that unregulated providers can
make to solving access to justice problems and therefore the effect of permitting
solicitors to practise from the unregulated sector. The CMA report rightly speaks
of information provision to consumers as a key factor in them accessing the right
services and arguably the need to enable them to make the right decisions about
the optimum manner to resolve their issues. This includes understanding the
differences between levels and types of that provision; this is critical and care will
have to be taken not to simply blur the lines between services and providers that
makes this harder. If anything, greater definition and clarity around specialism and

specific services is required.

. CILEx supports proportionate, right touch regulation that makes compliance

easier, is outcomes focused, costs less and does not stifle innovation. However,
those changes should not threaten or undermine consumer protection and they
should be clearly understandable to consumers. Therefore, whilst there is some
logic in the SRA assertion that the fact that unregulated providers could employ
solicitors to deliver unreserved legal services, it may not be immediately apparent
to consumers what the tangible value and benefits of that arrangement is (should
a firm in that scenario choose to tell consumers). ‘Drawing confidence from their
professional status’ may be one thing, but consumer confidence in using such a
firm in such a way does not necessarily deliver real or demonstrable value to the

consumer.

Similarly, there are real benefits to be derived from simpler, clearer regulation.
CILEx supports the concept of targeted regulation based on the specialism of the
lawyer and the nature of the services being delivered. Such changes, though,
have to demonstrate that they are genuinely better than the previous regime. Not
only that, but the changes should not threaten current rights and protections

either.

Arguably, the SRA’s proposals unfortunately do just that in relation to Legal
Professional Privilege (LPP)2. The proposals suggest that clients will not have the

? Paras 149 - 154



benefit of LPP in relation to advice received from a solicitor working from an
unregulated entity as that advice, though from a solicitor, would be deemed to
come from his or her unregulated employer. Such an arrangement, whilst
apparently having some benefit for consumers in terms of access and cost, does
however have the potential to cause confusion and risk. Consumers can have
confidence that LPP attaches to advice given to them by lawyers® but the SRA
reforms risk erosion of this assurance by creating a tier of solicitor lawyers to
whom it does not apply.

10.And this is just one aspect of where, potentially, the proposals risk creating
parallel systems and roles for solicitors: consumers attracted to seeking services
from solicitors in the unregulated sector not only may not have the benefit of LPP
but also may find that the solicitor does not carry the usual level of professional
indemnity insurance (PII) cover® (though they will be expected to make this clear
to clients®) nor will it be as straight forward for the SRA to intervene if things go
wrong?®, notwithstanding intervention is still possible in relation to a solicitor's

individual practice.

11.This therefore represents a material difference in the professional status of some,
but not all, solicitors. Unlike other lawyers, such as Chartered Legal Executives,
who have operated under more targeted or outcomes-focused regulatory models,
consumers may be confused by the imposition of new and variable standards for
an already established brand such as solicitors. For consumers of services
provided by Chartered Legal Executives, the public can be assured that they are
trained in a particular specialism and are limited to practise in those areas; an
important aspect of consumer protection. Whereas solicitors are trained and able
to practise as generalists, and so changes to their regulatory standards that in
effect remove certain consumer protections could pose increased risks. The

confidence a consumer can have in a solicitor’s professional status in an

8 To be clear the Supreme Court case R (on the application of Prudential pic) v Special Commissioner of Income
Tax [2013] UKSC 1; [2013] 2 AC 185 (23 January 2013) cited at para 149 of the SRA consultation paper clarified
that a qualified lawyer to whom LPP applied meant a solicitor or barrister or chartered legal executive

* Paras 138 — 141; this includes access to the Compensation Fund

> Para 115
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unregulated entity is not therefore going to be the same as one in a regulated
structure. This will extend to other professional obligations too; the solicitor as an
individual will remain bound by them but the unregulated entity will not and will
therefore be able to circumvent them. As well as creating confusion for
consumers, this may give unregulated firms employing a solicitor a competitive
advantage at the expense of consumer protections. And yet, the best interests of
the consumer would be served by ensuring consumers ‘get what they pay for’ ie
clarity and certainty around the different roles and obligations of the various

providers in the market.

12. Finally, there may be a risk that even greater deregulation occurs through these
proposed changes: if enough of an incentive is truly created for unregulated
providers, it is conceivable that regulated firms will seek to offload all their
unreserved legal activities to unregulated vehicles. It is not clear what the impact
of any such rush would be either on firms themselves or on the consumers but it is
possible that some of the confusion and risk transfer cited above would be

exacerbated.



Specific questions/answers

13.Building on the Overall Response to the issues and themes raised by the SRA’s
consultation above, CILEx addresses a number of the specific questions contained

within it, below.

Question 1: Have you encountered any particular issues in respect of the
practical application of the Suitability Test?

14.There are a number of dual qualified solicitors and Chartered Legal Executives who
we would recommend should be directly consulted on any changes proposed

following this review.

Question 2: Do you agree with our proposed model for a revised set of
Principles?

15.As stated above, CILEX believes that there are real benefits to be derived from
simpler, clearer regulation. However, if it is to truly mean better regulation, simpler
rules need to be properly understood in order to be complied with. For example to
‘uphold the rule of law and the proper administration of justice’ goes to the heart of
what it means to be a lawyer and explanation of what compliance with that principle
really looks like may be needed. CILEx’s Code of Conduct, for example, provides
definitions and explanations of what is expected of members. The content of ‘support

package’’ of guidance and toolkits will therefore be crucial.

Question 3: Do you consider that the new Principle 2 sets the right
expectations around maintaining public trust and confidence?

16.CILEXx agrees that the drafting of this principle looks sound but, again, ‘the devil will
be in the detail’. Understanding how to comply with the Principles will be key and to
that extent, it will be easier to judge that once the SRA’s proposed revised

Enforcement Strategy is seen.

Question 5: Are there any specific areas or scenarios where you think that
guidance and/or case studies will be of particular benefit in supporting

compliance with the Codes?
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17.The need for appropriate detail to aid compliance is critical. Therefore, a set of
expectations or case study scenarios in relation to each of the revised principles is
likely to be required. When the SRA previously changed its ‘separate business rule’®,
much clarity was needed for practitioners to understand what was actually possible
for them to do in practice; the same will be true here in relation to permitting solicitors
to practise from unregulated entities. There have also been many calls for greater
clarity on what compliance looks like in relation to acting with ‘independence’ and
case studies around that will be essential following the introduction of a shorter
Code.

Question 6/10: Have we achieved our aim of developing a short, focused Code
for all solicitors, wherever they work which is clear and easy to understand?
Question 7/11: In your view is there anything specific in the Code for all
solicitors that does not need to be there?
Question 8/12: Do you think that there anything specific missing from the
Code for all solicitors that we should consider adding?
Question 13: Do you have any specific issues on the drafting of the Code for
Solicitors or Code for Firms or any particular clauses within them?

18.As stated above, the revised Codes for individual solicitors and firms are certainly
shorter and more focused but it remains to be seen if they, and the accompanying
‘support package’ of guidance and toolkits are sufficient to make compliance clear to
understand. For some more risk-averse firms who are not used to operating under a
regulatory regime with fewer prescriptive rules, there is a risk that they will fall back
on the certainties of operating under the ‘old regime’ rather than risk censure in the
future from the SRA for an incorrect interpretation. It is possible therefore, subject to
seeing the other related amended materials, that more should be added to the
Codes.

® November 2015
° For example following publication of the SRA’s report ‘Independence, Representation and Risk’ [Dr Stephen
Vaughan and Claire Coe, 2015



Question 16: What is your view of the opportunities and threats presented by
the proposal to allow solicitors deliver non-reserved legal services to the
public through alternative legal services providers?

19.As stated in our overall response above, that whilst it is possible that this new
permitted arrangement enables another avenue to access the services of solicitors
there are risks associated with it. Unlike other lawyers, such as Chartered Legal
Executives, who have operated under more targeted or outcomes-focused regulatory
models, consumers may be confused by the imposition of new and variable
standards for an already established brand such as solicitors. For consumers of
services provided by Chartered Legal Executives, the public can be assured that
they are trained in a particular specialism and are limited to practise in those areas;
an important aspect of consumer protection. Whereas solicitors are trained and able
to practise as generalists, and so changes to their regulatory standards that in effect
remove certain consumer protections could pose increased risks. The confidence
that consumers draw from their ‘professional status’ could be illusory if it is not clear
that the solicitor in the unregulated entity does not have the same level of Pl cover,
does not have LPP attached to the advice he or she gives and is not as capable of
being intervened against in the event of problems as a solicitor in a regulated firm.

10 \would not be real. In

Any potential ‘quality control and brand enhancement
addition, it is possible that firms will embark on greater deregulation by hiving off
their unreserved legal services to an unregulated body if they feel unregulated
providers have a commercial competitive advantage over them, which could be at
the expense of consumer protections. The confidence in solicitors’ professional
status in those circumstances could be dissipated yet further. There is also the risk
that the solicitor’s role will actually be that of Practice Manager who will then
delegate the work to unqualified staff. This will lead to increased personal risk to the

solicitor with little protection in the event of fraud or negligence by third parties.

Question 19: What is your view on whether our current ‘qualified to supervise’
requirement is necessary to address an identified risk and/or is fit for that

purpose?
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20.CILEx Believes that the SRA’s current ‘qualified to supervise’ requirement is fit for

the purpose of addressing an identified risk.

Question 20: Do you think we should require SRA regulated firms to display
detailed information about the protections available to consumers?

21.CILEX believes that it is important for there to be as much transparency and clarity
as possible around the client protections available to consumers. This is arguably
even more the case here in the context of the other suggested reforms where there
is the capacity for a lack of clarity of the status of the solicitor and associated
protections he or she carries to be exacerbated. However, as the SRA rightly
acknowledges, it has no power over unregulated entities so there is an immediate
challenge to requiring the provision of details information about client protections on

a solicitor operating from an unregulated firm.

Question 21: Do you agree with the analysis in our initial Impact Assessment?
Question 22: Do you have any additional information to support our initial
Impact Assessment?

22.As stated above, the Initial Regulatory Impact Assessment references the issue of
unmet legal need, and whilst regulation clearly has a part to play in relation to the
health and effectiveness of the market, it is not a panacea. Also, there is little in the
assessment that seeks to gauge the effect, particularly on smaller firms, of stripping
out of most prescription within the Code. The potential risk to consumers around the

acknowledged reduction of consumer protections is similarly not tackled in detail.

Question 23: Do you agree with our approach that solicitors working in an
alternative legal services provider should not be allowed to hold client money
in their own name?

23.CILEx agrees that client protection is best served by not permitting solicitors working
in alternative legal services providers to hold client money. This would be an
example where the proposed Third Party Managed Account (TPMA) could be a

successful alternative, as proposed in the SRA’s Accounts Rules Review.

10



Question 24: What are your views on whether and when in house solicitors or
those working in Special Bodies should be permitted to hold client money
personally?

24.CILEX believes that in-house solicitors or those working in Special Bodies should not
be permitted to hold client money personally. The level of risk for a solicitor in that
position would be high, perhaps especially in relation to fraud or negligence
perpetrated by others within the organisation. This in turn risks greater exposure for
clients and the clients of such bodies tend to be disproportionately poorer and more

vulnerable.

Question 25: Do you agree with our proposal that the SRA Compensation Fund
should not be available to clients of solicitors working in alternative legal
services providers? If not, what are your reasons?

25. CILEXx agrees that clients of solicitors outside of authorised firms will not be able to
make a claim on the Compensation Fund in any circumstances. This ensures the
integrity of the client protections that are part of the framework for requlated entities
as distinct from unregulated over which the SRA have no control. That said, this is
another aspect to what we refer to above®, namely there is the potential for
confusion amongst consumers as to the level of protection they receive from a
solicitor as a regulated individual; they would certainly be exposed to more potential
risk. The level of the potential detriment is not covered in the Initial Regulatory

Impact Assessment..

Question 26: Do you agree with our proposal not to make individual PIl cover
for solicitors a regulatory requirement on the individual solicitor?

26.CILEX sees real risk in removing the regulatory requirements on individual solicitors
to hold PII cover. Whilst the need/extent to ensure employees are adequately
indemnified is a firm’s decision in the scenario in which a solicitor is practising from
an Alternative Legal Services Provider, consumers will still assume that the solicitor
will hold the usual level of cover. The proposal has the potential to create consumer

confusion, reduce levels of protection and heighten risk.

" para 10
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About the CAB service

The Citizens Advice service provides free, independent, confidential and impartial
advice to everyone about their rights and responsibilities. It values diversity,
promotes equality and challenges discrimination.

The service aims:

e to provide the advice people need for the problems they face
e toimprove the policies and practices that affect people’s lives

There are over 300 member local Citizens Advice services in England and Wales
giving advice from about 2,500 locations including high street offices, libraries,
courts, prisons, GP's surgeries and hospitals. All local Citizens Advice and Citizens
Advice are registered charities. Of the 28,500 people who work for the service, over
22,000 of them are volunteers and nearly 6,500 are paid staff.

Citizens Advice is the membership body for local Citizens Advice services in England
and Wales. We provide vital support and training for the local Citizens Advice
network, including regular audits to ensure that they provide a high quality advice
service to the public.

In 2014/5 the Citizens Advice service helped 2.5 million people with 6.2 million
issues:

e 1.9 million people were helped with 5.6 million issues by our local Citizens
Advice network
e 0.6 million people received advice via our consumer service

The top five issues were:

Benefits and tax credits 1.8 million issues
Debt 1.6 million issues

Consumer 0.9 million issues

Housing 0.45 million issues

Employment 0.38 million issues.

A further 20.7 million people were assisted via our website. 47 million pages were
viewed including:



Consumer 12.6 million page visits

Benefits and tax credits 8.5 million page visits
Employment 7.2 million page visits

Debt 4.7 million page visits

Relationships and family 4.6 million page visits.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

We have not experienced specific problems with the application of the test to date,
however considering the possibility of bringing Special Bodies into the scope of
regulation we would like to have further discussions with SRA about how the test
would operate in practice.

We have specific concerns about how ‘manager’ would be defined in reference to
trustee boards and the impact this could have on the costs of regulation. There is a
risk that a disproportionate approach could damage Special Bodies’ ability to
recruit and retain a diverse Trustee Board.

Trustee Boards are already subject to Charity Commission oversight. The SRA
should consider the extent to which regulation should be extended based on
rigorous risk analysis. Further regulation should only be required where there is a
demonstrable risk which needs to be addressed.

Question 2
Do you agree with our proposed model for a revised set of Principles?

Question 3
Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

Question 4
Are there any other Principles that you think we should include, either from
the current Principles or which arise from the newly revised ones?

We think that the SRA should consider re-instating current Principle 5 ‘provide a
proper standard of service to your clients’ to the new Principles.

Being offered good quality, effective advice is central to the expectations of clients
and we think that it should remain a key focus of regulation.

Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance
with the Codes?



Case Studies covering the following areas would be helpful:

e How boundaries of regulation are applied in Special Bodies. Special Bodies
will often provide a variety of services to their clients and it will be important
to distinguish which properly fall within regulation and which areas should
not.

e How jurisdictions for multiple regulators can be managed to avoid multiple,
potentially conflicting regulatory regimes applying simultaneously and how
regulation can be maintained at an appropriate level based on clear
assessment of risk.

e How compliance with robust membership schemes and quality marks can be
used to demonstrate compliance with the Code.

Question 6
Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

Question 7
In your view is there anything specific in the Code that does not need to be
there?

Question 8
Do you think that there anything specific missing from the Code that we
should consider adding?

Question 9
What are your views on the two options for handling conflicts of interests and
how they will work in practice?

A short focused code could be an important step in ensuring that regulation is
clearly understood by those who are regulated and also for their clients, however it
is important that brevity isn’t at the expense of clarity.

Further effective guidance will be essential to ensure that solicitors and
organisations employing solicitors can take a consistent approach to the
application of the code and that they can clearly understand what is expected of
them.

Balancing this, the SRA will need to be mindful of the potential for creeping
complexity as more guidance is published. Maintaining a coherent body of easily
accessible and searchable documentation which solicitors can rely on will be
important, particularly in the early days as the code beds in. Without this there is
both a risk of over and under compliance.



We can see potential for differences of opinion regarding interpretation of the
code, for example where the code requires regulated people to act ‘reasonably’.
Focus needs to remain on client interests and protection rather than technical
issues which drive up the cost of compliance without improving services to
consumers.

We think that the exclusion of an explicit requirement on unsolicited approaches to
clients is a real concern. Our experience of problems in the claims management
industry suggests that there is potential for considerable client detriment to
develop where cold calling is allowed. It is possible that the abuse of this marketing
route could be dealt with under alternative sections of the code, however clarity on
this would be welcome.

Our views on the issue of cold calling in claims management can be read here.
Beyond the potential damage to client interests, a proliferation in cold calling could
have a detrimental impact on the reputation of solicitors and the legal sector as a
whole.

Question 10
Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

Question 11
In your view is there anything specific in the Code that does not need to be
there?

Question 12
Do you think that there anything specific missing from the Code that we
should consider adding?

Question 13
Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

Any extension of regulation for Special Bodies needs to based on a clear evidence
base of the risks posed to clients. It should also take into consideration the very real
risk of inadvertently reducing the provision of free legal advice, including provision
of legal aid services.

If Special Bodies do become subject to firm based regulation, further guidance will
become important.

We would like specific focus on how Special Bodies can most appropriately comply
with the code and we request that the SRA works closely with representative bodies
as guidance is developed. Special Bodies are subject to existing regulation,


https://www.citizensadvice.org.uk/Global/CitizensAdvice/Debt%20and%20Money%20Publications/ReviewofClaimsManagementRegulatorresponse.pdf

membership schemes and quality marks so special care needs to be taken to
ensure that any firm based regulation is proportionate and works effectively and
efficiently with what currently exists.

To minimise confusion between existing membership schemes and quality marks
the SRA could also work with representative bodies to ensure that where existing
policies and procedures are sufficient to protect clients and they are achieving the
same ends as of the code, they are formally accepted by SRA as compliant.

Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

The thinking on this needs to take into consideration the wide variety of recognised
bodies.

Where there is a small legal practice, for example a small legal unit within a charity
or in the case of a sole practitioner, formal roles of this type may appear
disproportionate.

We would suggest that the SRA considers adopting a flexible approach which
reflects risk levels and any existing regulatory protections which may already exist.

Question 15
How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

The SRA should provide specific guidance for people undertaking the roles of COLP
/ COFA in Special Bodies if these roles are required. The guidance should take into
consideration charity law and any other overlapping regulatory schemes which are
currently in place.

Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors to deliver non-reserved legal services to the public through
alternative legal services providers?

We are concerned about the proposal to allow unregulated legal service providers
to employ solicitors who are not covered by indemnity insurance. We feel that
clients have a general expectation that where they instruct a solicitor, they will have
protection if things go wrong.



The routes to redress can already be complicated for a client to navigate, adding a
new form of solicitor service with reduced protection could leave clients
disadvantaged and could ultimately reduce confidence in the legal services sector.

Citizens Advice is a major referral organisation into the legal services sector.
Having clarity as to the protections our clients can expect from organisations we
refer to is important us.

We think that the SRA has an opportunity to drive consumer protection for clients
of alternative legal service providers by requiring appropriate risk based levels of
indemnity insurance cover for the work undertaken by the solicitor.

The SRA could also encourage the adoption of quality marks to drive the
development of effective policies and procedures within the alternative legal
service sector.

The consultation refers to the availability of Alternative Dispute Resolution (ADR).
As a relatively new provision we think it may be too early to draw conclusions about
the increase in consumer protection this is driving. As far as we are aware there
has been no detailed research into the actual provision of ADR in the legal services
market. As participation from businesses is not mandatory, caution needs to be
exercised when assessing its impact. Further research is needed to establish the
extent of ADR provision, client awareness, client engagement and the overall
effectiveness of ADR that is being provided.

Question 17
How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Not applicable.

Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

We believe that this would help to create consistency.

Question 19

What is your view on whether our current 'qualified to supervise'
requirement is necessary to address an identified risk and/or is fit for that
purpose?

We are concerned about the risks of removing the ‘qualified to supervise’
requirement. The consultation argues that newly qualified solicitors are no more



likely to be the subject of a complaint than others. We suggest that this may not be
the most reliable way to measure the potential risk of removing the requirement.
Newly qualified solicitors are currently required to work under the supervision of
more experienced solicitors and will have the protection of the firm's existing
regulatory compliance procedures.

Without this early grounding, there is a risk that new firms will be set up without
the necessary understanding of regulatory requirements.

We agree that the 12 hour management course requirement may not be effective
but would ask the SRA to consider amending rather than removing the
requirement. For example, some means to demonstrate sufficient regulatory
knowledge could be established.

Question 20
Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

Thought would need to be given to the way information should be provided for
clients of multi-disciplinary practices and Special Bodies. Where work could fall
under several regulators any mandatory display requirements could cause
considerable confusion for clients.

In these circumstance it may be better to require that clients need to be individually
informed about the protection that covers them for the particular service they are
accessing.

Question 21
Do you agree with the analysis in our initial Impact Assessment?

Question 22
Do you have any additional information to support our initial Impact
Assessment?

A further analysis into the impact on supply of legal services in the free-to-client
market will be necessary once the proposals for Special Bodies have been clarified.

The Legal Services Consumer Panel tracker survey 2016 suggests that the number
of people who are able to access free legal services has fallen and the Law Society
has recently highlighted advice deserts where the provision of legal aid has reduced
substantially in some geographical areas.

There is a risk of pushing Special Bodies who currently provide relatively small but
locally important volumes of reserved legal activities out of the market. Under the
current proposals, the delivery of any amount of reserved legal activity becomes a
cliff edge for regulatory purposes.



Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

Where client money is being held by an alternative legal service provider in
connection with a service which is being provided by a solicitor, there may be merit
in the money being held in the solicitor's name. The protections afforded by the
Accounts Rules would then be available.

Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

We think that there are circumstances when it would be appropriate for solicitors in
Special Bodies to hold client money and therefore think that there shouldn't be any
bar on this.

Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

We are concerned that this proposal would leave clients without recourse to
compensation in the event of fraud unrelated to holding of client money. Without
further information on the breakdown of claims against the fund we are unable to
ascertain whether this proposal would prove to be significantly detrimental to
clients.

We are also concerned that the operation of the compensation fund will not be
easily understood by clients in advance of them making a decision about the most
appropriate provider of legal services. They may only find out about the
importance of the compensation fund when the need to make a claim but find they
can't.

This is another area where damage could be done to the reputation of the solicitors
profession and the SRA as the regulator.

Question 26
Do you agree with our proposal not to make individual Pll cover for solicitors
a regulatory requirement on the individual solicitor?



Question 27
Do you think that there are any difficulties with the approach we propose,
and if so, what are these difficulties?

As detailed above in the answer to question 16, we have significant concerns about
removing the requirement to have indemnity insurance.

Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

Yes, we think this provides valuable protection for clients.

Question 29
Do you have any views on what Pll requirements should apply to Special
Bodies?

We believe that it is appropriate for Special Bodies to hold appropriate levels of
indemnity insurance, reflecting the risk levels that arise from the work they
undertake.

Indemnity insurance requirements should allow for a block insurance approach
which will enable Special Bodies to maintain effective client protection at an
affordable rate.

Question 33
Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

If Special Bodies are brought under entity regulation, further discussions about the
extent of appropriate regulatory boundaries would be needed and we welcome the
commitment shown in the consultation document to continue positive dialogue
with representative bodies.
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Dear Sirs

Response of the CLLS Professional Rules and Regulation Committee to the SRA
Consultation on the SRA Handbook Review: Looking to the future — flexibility and public
protection (June 2016)

Structure of this Response

This response is presented in two parts, Part A (General Comments and responses to the
consultation questions) and Part B (Mark-up of Suggested Changes to draft new Codes of
Conduct, and Explanatory Notes).

Part A records, under the heading “General Comments”, the views strongly held by CLLS
member firms that the proposals to allow solicitors to be employed and practise within the
alternative sector raise a number of serious risks and concerns. This part of our response
should therefore be viewed by the SRA as the response of the CLLS member firms more
generally. It draws upon and reflects the data collected from CLLS member firms by means of
the questionnaire exercise referred to in paragraph A.2 below. The CLLS represents 58
member firms, whose 15,000 solicitors make the largest contribution internationally to the
financial success of English law. For more information about the CLLS, the CLLS's Professional
Rules and Regulation Committee (“PRRC") and other specialist CLLS Committees, see the
CLLS website.

Part B addresses the day-to-day practicalities of living with new Codes of Conduct, should the
SRA decide to take its split Code idea forward (despite the reservations expressed in Part A).
The mark-up of suggested changes has been put together by PRRC Committee members, each
of whom are regulatory compliance experts and Heads of Compliance/Risk, GC or similar at



leading City law firms. Should the SRA proceed with its proposals, the PRRC hopes to have the
opportunity to engage with the SRA constructively about the final form of the new Codes, in
order that the end product works as well as possible not just for City law firms but the profession
as a whole.

Part A — General Comments:

1.

Length/style of Consultation

CLLS member firms have found it hard to decipher, from this long consultation paper,
what all the relevant issues are. It is not until question 16 (of 33) that the consultation
questions begin to address the substance of the SRA's proposals whilst some key facts
(e.g. that an unregulated provider could act, through solicitors, for both a buyer and a
seller of a business) do not get drawn out. We would have expected each key change
to be accompanied by a specific question and, as a consequence, we are unclear
whether some changes (e.g. the apparent obligation to now tell former clients, as
opposed to simply current clients, that they may have a claim against a firm) are
intentional or are drafting errors.

The net effect is that we think it could be a challenge for “ordinary” solicitors, as
opposed to compliance professionals, and other stakeholders (such as insurers) to
penetrate this consultation and respond to it thoughtfully. We therefore recommend that
future consultations reflect this feedback and also reflect Gunning principles.

Our Questionnaire

CLLS member firms were asked to consider a shorter and more focussed questionnaire
to generate the data needed to draft this response. A copy of the CLLS questionnaire is
annexed. The response rate was excellent, with a number of firms sending the CLLS
very considered submissions.

Wider Context

We wanted to flag that the CLLS also found it hard to comment on the SRA's proposals
in the absence of the wider context of those other regulatory reforms/initiatives which
have yet to be completed.

For example, when responding to the SRA's “Training for Tomorrow” consultation
("TFT”), the CLLS expressed concerns that the SRA's proposals might damage the
reputation of the solicitors profession— we would like to understand, therefore, where the
SRA's TFT proposals now stand in order that we can consider whether taken together
with these proposals they might, cumulatively, risk greater reputational damage to the
profession.

Similarly, it occurs to us that the SRA’s proposals may be out of step with work being
done by others. For example, the Competition & Markets Authority (“CMA”) published
its Legal Services Market Study interim report on 8 July, during the SRA's consultation
period. The CMA'’s interim report suggests that, in the consumer/SME market, it is
greater transparency about pricing and quality (in the form of consumer feedback) which



would drive competition — not liberalisation of use of the solicitor title. Will the SRA take
this into account when considering what to do next?

In addition, the outcome of the independence debate is not yet known — an important
part of that debate is whether the regulatory model should change so that the SRA
regulates individuals to a base level whilst the Law Society regulates the entry
standards, competency and ethics of the profession of solicitors.

Further, just as we were finalising this response, the LSB published its “vision for
legislative reform of the regulatory framework for legal services in England and Wales”
which, among other things, calls for a new legislative framework for regulating legal
services, a fully independent regulator and activity (not title) based regulation.

How will the SRA take these issues into account when considering what to do next?

Unmet Legal Need

We feel unqualified to comment on statements included in the consultation regarding
unmet legal need. Whilst we favour access to justice, we wonder whether much of the
perceived unmet legal need can be attributed to the withdrawal of Legal Aid, in which
case greater competition/more choice will probably do little to solve the problem. We
think the consuitation should be clearer on evidencing the unmet legal need and how
the SRA's proposals will address it.

If the hurdle for putative consumers of legal services is price, which the CMA's interim
report suggests, deregulation is unlikely to solve that, given we already have an
unregulated legal services market which evidently is not (if there is unmet legal need)
providing services at the right costs level.

In addition, we think that greater thought needs to be given to whether removing a
requirement for entity regulation around solicitors will (i) reduce costs and (ii) as a direct

consequence reduce legal fees to the consumer.

Damage to the Solicitors Profession and English Law Globally

The CLLS member firms who responded to our questionnaire unanimously agreed that
there are significant issues involved with solicitors being permitted to practice using their
solicitor title in unregulated entities, including around risks to client confidentiality.

In summary, CLLS member firms consider it is inevitable that removing one layer of
regulation in its entirety (i.e. entity-based regulation) from those operating as solicitors
will result in increased risks to consumers using those services directly; and if the
deregulation for some solicitors forces solicitors in regulated entities to review their
approach to regulation to seek to regain a level playing field, potentially all consumers.
This could result in damage to the reputation of the solicitors profession.

The question to our mind is not whether there is risk of reputational damage — there is
clearly risk of that; instead the question is whether that risk is worth taking in order to
satisfy the unmet legal need identified. We see insufficient evidence that these



proposals will solve that (see above) and so do not think at this stage the risk is worth it.
Other solutions should be investigated.

The cumulative effect of these proposals and of TFT could well be that
consumers/competitors will-form/exploit the impression that there is nothing special
about being a solicitor — that solicitors are just another service provider. This
impression, even if mistaken or more prevalent in only some areas of the market, could
be damaging to the perception of the profession as a whole, including City/commercial
solicitors internationally, and therefore the strength/reputation of English law globally.

The SRA paper asserts (on the basis of undisclosed advice to the SRA from Counsel)
that legal advice given by solicitors, to members of the public, working in unregulated
businesses will not attract privilege. We worry about the impact this may have on the
perception of privilege more generally. Changing the regulatory regime so that the
advice of only certain solicitors attracts privilege, depending on where they work, could
be viewed by some as eroding privilege.

The SRA has suggested that the availability of privilege might be addressed by
individual solicitors contracting with clients direct but this may not be an attractive or
realistic proposition for City firms (should they choose to hive their unreserved work
across to an unregulated entity) or their unregulated competitors. Sophisticated clients
will, we think, want to contract with the entity, not an individual they do not know, and
the individual solicitor's personal assets would still be at risk, notwithstanding any
indemnities from hisfher employer. The CLLS has not sought advice from Counsel on
the privilege aspects of the SRA's proposals, and may wish to do so should the SRA
decide to move ahead as articulated in this consultation. At this point, we are,
therefore, commenting principally on the practicalities only of the work-around proposed
by the SRA — whilst we see contracting with individual solicitors (rather than unregulated
providers) as a messy solution (and one which a number of sophisticated clients may
not be attracted to), it may transpire to be feasible for some businesses. It may be
complicated and reliant on carefully crafted engagement letters but this is not
necessarily a concern for our part of the legal services market, or our competitors. We
do, however, wonder whether the SRA's suggested workaround might mean that the
individual contracting solicitor has to become a “recognised sole practitioner” -
effectively making him/her an entity for the purposes of SRA rules, and thereby
introducing the full weight of entity-based regulation. Is this something which the SRA
has considered?

Clients have not had to think about privilege when instructing solicitors to date, as any
legal advice from them would attract privilege. Clearly privilege is important to clients
but how important it is to them and when is currently difficult to quantify. In some
circumstances, privilege may not be important to clients — for example, accountants give
tax advice and this does not attract privilege. A requirement to give clear and
transparent information on whether advice given by a solicitor, working in an
unregulated business, attracts privilege will be key — however, we have reservations as
to whether:



(A) such information will always be read/understood/capable of evaluation at the
right time by consumers (even if sophisticated), see further below; and

(B) whether, for example, a junior solicitor will have the clout to compel his/her
unregulated employer to provide it properly.

Limits of Transparency Information

We doubt that all clients will read/understand transparency information given to them by
unregulated providers, even if sophisticated. Even if transparency information is read, it
may be too difficult in some cases to evaluate it at the time it is given. In addition, we
think that the SRA's emphasis and reliance on the giving of transparency information
increases the risk of “mis-selling” by some unregulated providers, who simply won't get
the detail right or will fail to draw a client’s attention to the most pertinent information in
any particular case. If this were to result in a significant number of claims, some
unregulated providers will go bust — which has the obvious potential to damage the
solicitors profession.

The consultation implies that it will be for solicitors in regulated entities to use their
consumer protection strengths as an “advertisement tool”. Given that “solicitor” already
has a meaning in the English culture, we think the burden should instead be on
unregulated entity solicitors to explain that, in their case, solicitor does not mean what
the consumer might assume. This would not, however, be a welcoming message at the
start of a trusted adviser relationship and goes to the unworkability of these proposals in
relation to producing a level playing field.

Shift of Burden and Risk to the Consumer

These proposals appear to shift to the consumer the burden of choosing the right
service, against the backdrop that those most in need of protection will be unable to do
so. (Indeed even the most sophisticated clients could struggle to understand the
difference between Pl on Minimum Terms and Conditions and Pll on market norm
terms). Because the term “solicitor” has such resonance already, that burden of
deconstructing what it means in different circumstances is a heavy one, and we suggest
an impossible one for most clients.

Unlevel Playing Field

Creating a two tier regulation system would potentially mean that accountancy firms,
consulting firms and foreign law firms employing solicitors would compete with
traditional law firms for unreserved work whilst having the benefit of more liberal
regulation. They will escape entity-based regulation on conflicts (possibly), information
security, Pll and risk management not only to the detriment of consumers but to the City
law firms competing with them. This highlights the need for the SRA to press
Government to revisit the list of reserved activities in the Legal Services Act 2007, and
to consider whether it forms the right basis for a risk-based approach to regulation.



Answers to Specific Consultation Questions:

1. Have you encountered any particular issues in respect of the practical application
of the Suitability Test (either on an individual basis, or in terms of business
procedures or decisions)?

We think that the reporting thresholds in the Suitability Test are set too low. For
example, we wonder why the SRA would wish to know whether a solicitor has been
given a PND for littering. The reporting of trivial matters such as these wastes SRA
resources, takes up COLP time and causes anxiety for the individual concerned
unnecessarily. It is not possible for firms/salicitors to take a pragmatic or proportionate
view on trivial reporting matters, given that failure to report is treated by the SRA as
prima facie evidence of dishonesty. This underlines the need for the SRA to draw the
line at an appropriate level.

We favour a comprehensive review and consolidation of all SRA reporting obligations,
with an appropriately high and consistent materiality threshold being introduced across
the board.

Further, the Suitability Test does not describe the standards expected of solicitors,
instead simply listing certain things which need to be reported. It does not therefore
“speak” to individuals, does not articulate what “suitability” is and cannot therefore be
used by firms as an effective training tool.

2. Do you agree with our proposed model for a revised set of Principles?

If the Principles are to apply to business services staff (as well as to regulated firms and
solicitors), they should include a reference to confidentiality. Everyone who works in a
law firm has an important role to play in protecting clients’ information and this should
be clear in the Principles (not relegated to the Codes, which may not apply to all staff).

This could be done by introducing a new Principle 7 or adding to Principle 6 stating that
you must protect your client’s confidential information.

3. Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

We do not understand why the SRA is proposing to re-word what is currently Principle 6
- what might be wrong with the existing formulation is not explained in the consultation
paper. The existing formulation is well understood and we favour its retention, in the
absence of a good reason to change it.

We have two specific comments on the revised formulation. First, we think that use of
the word “ensure” could set a higher standard than the existing obligation to “maintain”
and is unrealistic. Secondly, we think that the reference to “those delivering legal
services” is too wide, given that this would catch the unregulated sector. The Principle
should instead refer to upholding public confidence in “you and your profession”.



Are there other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

See our answer to question 2 above

Are there any specific areas or scenarios where you think that guidance or case
studies will be of particular benefit in supporting compliance with the Codes?

On balance, we are not in favour of the SRA developing guidance or case studies,
which could become additional regulation “by the back door”. You have said that
feedback from stakeholders suggests that individuals and firms find the status of the
existing Indicative Behaviours confusing, which is why you are not replicating them in
your new Codes. If you develop guidance and case studies, you risk replicating this
problem. There is also a danger that issuing such guidance and/or case studies would
have the practical effect of making the Handbook “long, confusing and complicated”
which would defeat the SRA's aim of attempting to simplify it in the first place. The
Codes need to be clear — and that may mean that they have to be longer — to remove
the need for additional guidance.

Further, we think it is for our representative bodies, not our regulators, to issue any
guidance or case studies the profession may find helpful, in a manner which supports
solicitors and does not goldplate regulation.

If the SRA does produce guidance or case studies, we think it should consult on these,
whether formally or informally with stakeholder groups, before they are issued. In this
eventuality, we would like to explore with you further what role the CLLS could play in
preparing/reviewing City-based case studies and guidance.

Have we achieved our aim of developing a short, focused Code for all solicitors,
wherever they work that is clear and easy to understand?

Our members do not agree that the existing combined Code is “long, confusing and
complicated”. Further, simplification for its own sake can be dangerous — whilst
superficially attractive, reducing the amount of text to read and recall, the introduction of
new terminology just to reduce the number of words can easily create ambiguities. A
split Code is, however, logical if the SRA is to permit solicitors to use their solicitor title in
unregulated firms (as to the undesirability of which, see our General Comments above.)

That issue aside, we asked our member firms whether they were in favour of two
Codes, or one. The majority of firms who responded favoured the retention of a
combined Code of Conduct, stating that, in their experience, when individual solicitors
think of their professional obligations, they think of ethics in a broader sense. They
know what the parameters are, and consult with dedicated compliance professionals in
the firm’s central team when they need help — including in relation to conflicts analysis.
These firms did not see how a split Code would, therefore, help to “reconnect” their
lawyers as they do not consider that they are ethically disconnected. Their lawyers
receive regular ethics training and know how to issue-spot, and seek further guidance
when they need it. The fact that they do seek that guidance does not mean that they
are abrogating their professional responsibilities to either the firm or its central
Compliance/Risk team. In fact, the opposite is true — it demonstrates that they are in



touch with their personal regulatory responsibilities. In addition, the introduction of two
Codes might necessitate a substantial re-education and training programme, in firms,
for no obvious benefit and at considerable cost.

A minority of firms who responded thought a split Code was a good idea which, if linked
to good internal training, could help to refocus individuals’ attention on their personal
ethical and regulatory responsibilities. In addition, our in-house lawyer client contacts
may find a split Code easier to navigate and therefore to understand what the SRA
expects of them as solicitors.

We are concerned that the Code for Solicitors will not contain enough detail to support
individual solicitors in unregulated entities who are the ones most at risk of challenges
to their professional requirements.

In your view is there anything specific in the Code that does not need to be there?
See our further comments and mark-up of the Codes in Part B of this response.

Do you think that there is anything specific missing from the Code that we should
consider adding?

See our further comments and mark-up of the Codes in Part B of this response.

What are your views on the two options set out for handling actual conflict or
significant risk of a conflict between two or more clients and how do you think
they will work in practice?

We are very strongly in favour of Option 1, with the amendments set out in the attached
mark-up.

The two existing exceptions (auction and substantially common interest) are very
important to and frequently used by many of us/our clients and we would like to see
these explicitly replicated in the new rule — we would not wish instead to rely on SRA
assurances that there is no conflict/significant risk of one in the circumstances covered
by those exceptions.

We asked our members whether they thought the SRA should consider the introduction
of a new informed consent exception.

The majority of those responding thought that a sophisticated client exception, requiring
informed consent, would (although some anticipated using it in limited circumstances
only) be a useful extension to the conflict rule, offering greater flexibility to clients and
helping to alleviate some of the level playing field concerns referred to in our answer to
question 16 below. Some thought that, if a sophisticated client exception were to be
introduced, it should not be available in a litigious/similar context but only where there is
“indirect adversity”.

In contrast, some of those responding thought that the existing exceptions are
sufficiently broad. If an informed consent exception were to be introduced, they thought
it would need to be made clear that it is for sophisticated clients and should be only
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used sparingly — this, they thought, could be difficult to define, lend itself to abuse and
therefore risk damaging the solicitors profession.

Have we achieved our aim of developing a short focused Code for SRA regulated
firms that is clear and easy to understand?

See our answer to question 6 above. Also see our further comments and mark-up of
the Codes in Part B of this response.

In your view is there anything specific in the Code [for SRA regulated firms] that
does not need to be there?

See our further comments and mark-up of the Codes in Part B of this response.

Do you think that there is anything specific missing from the Code [for SRA
regulated firms] that we should consider adding?

See our further comments and mark-up of the Codes in Part B of this response.

Do you have any specific issues on the drafting of the Code for Solicitors or Code
for Firms or any particular clauses within them?

See our further comments and mark-up of the Codes in Part B of this response.

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices? [14a. In responding to this
question, please set out the ways in which the roles either assist or do not assist
with compliance.]

In summary, the majority of our members are in favour of retaining the roles, although
some do not feel strongly either way (principally because they are of the view that their
firms have personnel in quasi - COLP/COFA roles in any event).

Our members have a range of views as to whether the roles have given them any
additional benefits, over and above having a Head of Compliance/Risk, General
Counsel or similar, with the majority considering that there is a benefit, albeit not
necessarily substantial for City firms. A clear majority see the roles as having assisted
in re-enforcing the role of Head of Compliance/Risk, General Counsel or similar, though
in general such roles pre-dated the COLP/COFA regime.

Whilst, in principle, reminding partners and employees of the firm's obligation to report
breaches (through the COLP and COFA) strengthens the compliance function, it has
possibly been handicapped by the SRA Handbook omitting a requirement on partners
and employees to report to the COLP and COFA, leaving that to the firm's own policies.

The COLP role has become well known in firms, but the COFA role less so, in part
owing to the confusing title: the COFA is not (as COFA) responsible for finance, and
certainly not responsible for administration. This is a drawback if the role is to be taken
seriously day-to-day by the rest of the firm for whom simplicity of roles and titles is
important.



15.

So long as the SRA Accounts Rules required an external audit, the COFA role was
largely otiose especially as most firms of any size have a well-defined finance director
role. Now that the requirement for an external audit is being abolished this, is not, we
suggest, the right time to abolish the COFA role, as the COFA may have a more useful
function in the future than the past.

Whatever the correct interpretation of the remit of the COFA (see below), the bulk, if not
all, of a firm’s compliance with the Companies Act (as modified for LLPs) on accounting
matters confusingly remains with the COLP; the COLP has to be a solicitor, as much of
compliance concerns technical legal matters, but he/she has responsibility to the SRA
for the bulk of accounting compliance, even though the firm, if of any size, will have a
professionally qualified accountant as finance director.

Given that firms have had to establish structures to support the COLP/COFA roles, they
see no benefit in abolishing them.

How could we improve the way in which the COLP/COFA roles work or provide
further support to compliance officers, in practice?

Taking up the point in our answer to question 14 above, we suggest the addition of an
obligation in the SRA Handbook on partners and employees to notify possible breaches
to the COLP/COFA. We also suggest consideration of whether, if an individual partner
or employee does so, he/she is deemed to discharge his/her responsibility under the
Handbook to the SRA (paralleling how reporting obligations work under the Proceeds of
Crime Act 2002).

We suggest clarifying confusion over the COFA role (and consequently COLP role also
as, on the drafting of Authorisation Rule 8.5, they are mutually exclusive), in particular:

(A) Responsibility for compliance with the SRA Accounts Rues is clear, but
confusingly the COFA is not responsible for the Accounts provisions of the SRA
Overseas Rules, so the COLP is — that defies logic.

(B) It is sometimes asserted that as financial instability might imperil the safety of
client money, so the COFA's role extends to financial stability. Maybe it should
be; our members are divided on the point with, on balance, a majority in favour
as the COFA is usually the finance director (or, at least, UK finance director) but,
if that is the correct current interpretation, it is also unclear where the dividing
line lies between COLP and COFA.

(©) A majority of our members consider that responsibility for all aspects of the
keeping of financial records, production of annual accounts, financial
compliance, including compliance with the Companies Act (as modified for
LLPs) on accounting matters, financial stability and payment of taxes by the firm
should rest with the COFA, not the COLP. Finance directors often do not
understand why such responsibility rests with the COLP, who is a solicitor.

(D) The title, COFA, is confusing — for what part of “administration” is he/she
responsible?



16.

What is your view of the opportunities and threats presented by the proposal to
allow solicitors to deliver non-reserved legal services to the public through
alternative legal service providers?

Our views are as follows:

(A)

(B)

(C)

(D)

(E)

Damage to solicitors profession — Our members think that the SRA's
proposals pose a threat to the profession. See further paragraph 5 of our
General Comments above. The proposed changes will establish a two tier
system and the existence of unregulated firms, with no requirements as to client
confidentiality or conflicts at a structural level, could undermine the profession.

Unfair conflicts regime — The SRA's proposed changes could mean that (for
example) accountancy firms will be able to employ solicitors to do unreserved
work but that the SRA's conflict rules will only apply at an individual level — so a
non-SRA regulated firm might act for, say, both a buyer and a seller of a
business (provided the same solicitor does not act for both clients and, possibly,
client waivers were in place). We think it is unfair that non-SRA regulated firms
will benefit from a more liberal conflicts regime. Although we cannot currently
measure/quantify the impact of this, it is potentially detrimental to all
City/commercial law firms. We would reiterate here the point made at
paragraph 6 of our general comments, namely that we think the SRA should
clarify its thinking on the conflicts position — do you consider that an unregulated
provider could act for (example) buyer and seller of a business provided the
same solicitor was not on both teams? This seems possible at first blush, as
the SRA conflict rules would only bite at the individual level — but might those
individuals risk breaching SRA Principles (e.g. obligation to act in client's best
interests) by agreeing to represent a client in circumstances where he/she could
be negotiating terms with/against a colleague?

Privilege — Clients have not had to think about privilege when instructing
solicitors to date, as any legal advice from them would attract privilege. See
further paragraph 6 of our General Comments above.

Transparency information solution flawed — We doubt that many clients will
read/understand transparency information given to them, even if sophisticated
and transparency information provided by the unregulated sector is up to the
mark. See further paragraph 7 of our General Comments above.

Entity-based regulation as a kite mark — Clients simply have not had to think
about how much they value entity-based regulation to date. It automatically
comes as part of any law firm offering. That said, we think that sophisticated
clients will expect it to continue to be part of the offering — they expect to
contract with properly run businesses with sound risk management
systems/controls and stringent confidentiality obligations. This is why we do not
think they would want to contract with an individual solicitor working for an
unregulated provider (e.g. as a mechanism to ensure privilege).

Unrealistic burden on individual solicitors — We are concerned about the
number of very specific obligations placed on individual solicitors, in the new
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Code for solicitors, with which they cannot properly comply in isolation from the
organisation in which they work. Rules 8.6 to 8.9, for example, give individuals
obligations in respect of client information and publicity. In both cases, the
Code for Firms does not contain equivalent obligations. Further, if a solicitor is
working for an unregulated entity, how can solicitors realistically comply with
obligations such as these — particularly if they are in a minority, and relatively
junior?

How likely are you to take advantage in the greater fiexibility around where
solicitors can practice as an individual or as a business?

It would be possible, under the SRA's proposed new approach, for City law firms to split
off the unreserved part of their business into a separate business (to avoid SRA
regulation at an entity level), provided they gave their clients the right information about
the protections available to them. We asked our members whether they saw this as an
opportunity to “hive across” their unreserved work (e.g. corporate, M&A, commercial,
financing) to a new business which those firms would effectively “self-regulate”, free
from the constraints and cost of SRA regulation and with the availability of US-style
conflict waivers (should they want to offer them to two or more clients who may seek to
instruct the firm on the same/a related matter).

The majority of firms responding thought this was a highly unattractive idea — it would
be too messy for any law firm which did not genuinely intend to run two separate
businesses (with separate buildings, employees, technology systems etc). In addition,
for general risk management purposes, most firms would want to replicate many of the
systems/controls they currently have in place which also ensure compliance with SRA
rules. Additionally, if there were to be such a separation, the firm would lose the benefit
of the “designated professional body” regime under the Financial Services and Markets
Act 2000 and might well conclude it needed to be authorised by the FCA. There would
therefore, be no savings to them in “hiving across” their unreserved business. Clients
expect us to have those systems/controls and so they are part of our offering. Privilege
could also be a stumbling block, as could the views of local law societies/bars/regulators
in other jurisdictions.

If the SRA's proposals go ahead, it is something which City law firms, would, however,
need to keep under review and to monitor developments, especially if our fears of being
put at a competitive disadvantage prove correct.

What are your views about our proposal to maintain the position whereby a sole
solicitor (or REL) can only provide reserved legal activities for the public (or a
section of the public) as an entity authorised by the SRA or another approved
regulator?

Our members are not in favour of solicitors being permitted to practice, using their
solicitor title, for entities which are not regulated by the SRA. It therefore follows that
they favour maintaining the position whereby sole practitioners must be SRA authorised,
as entities, to provide reserved activities to the public.
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What is your view on whether our current “qualified to supervise” requirement is
necessary to address an identified risk and/or is fit for that purpose?

There is a requirement for a rule which ensures that every firm is supervised by
someone with a minimum level of practice experience, otherwise there is a risk to the
profession and consumers. Rule 12 of the existing SRA Practice Framework Rules was
drafted for a time when the vast majority of firms were single site and relatively small
and so having a single such person in each authorised firm made some sense. The
rule does not, however, reflect the modern day reality of the proliferation of multi-office
and multi-national firms. In this context, it would make sense to require that each office
of an authorised firm be supervised by a suitably qualified and experienced practitioner.
Some overseas Codes, in Hong Kong for example, go further and are more specific
about what supervision means in practice which might also be a sensible extension of
the current SRA rule.

The question about unregulated providers recruiting junior solicitors and then not being
able to support them is a separate, but related issue (see further 16(F) above). In
relation to your reference to emerging data suggesting that newly qualified solicitors “do
not present a significant risk to the delivery of a proper standard of service”, we think
this is may be due to the internal management structures of SRA regulated firms,
including the appropriate allocation of (less complex, less risk-inherent) work to NQs
and clear guidance, briefing, monitoring and ongoing supervision by more experienced
solicitors, and not because NQs are of their nature less risky practitioners.

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

Given what we say in this response about the assumptions consumers make when they
instruct a solicitor, we think the regulatory emphasis should be on ensuring that
solicitors who work in unregulated entities give consumers detailed information about
the protections which are not available to them (but would be if they used a regulated
provider) — for example, we think that consumers (including sophisticated consumers)
will assume that when they are being advised by a solicitor (regardless of whether the
solicitor works for a regulated/unregulated entity), the advice they receive will be
privileged and insured. If this is not the case, because the consumer is contracting with
an unregulated entity, the solicitor providing the services should be obliged to make this
clear. However, we acknowledge that this would place significant compliance burdens
on individual solicitors employed by unregulated services providers, particularly if they
are junior and the employer is a large enterprise.

Do you agree with the analysis in our initial Impact Assessment?

We think you have given insufficient weight to the risks summarised in paragraph (viii)
on page 45 of your Impact Assessment, namely (a) consumer confusion around
different protections and (b) the erosion of the solicitors profession. In addition, we
query whether risks to client confidentiality have been given due regard.

Further, we do not think that consumers would necessarily benefit from your proposed
changes in the ways summarised in paragraph (vii) of your Impact Assessment. In
particular, we do not think that consumers will have a better understanding of the legal
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services market as a consequence — in fact, the opposite is likely to be true.

Consumers (even sophisticated consumers) will make assumptions about the
benefits/protections available to them when advised by a solicitor, and these will not be
countered by detailed transparency information — which could be too difficult to absorb,
impossible to evaluate at the time of instruction and places the onus on the consumer to
do due diligence on the unregulated provider which they are unlikely to be equipped
and/or have the time to do.

Do you have any additional information to support our initial Inpact Assessment?

We feel unable to answer this question, given that we have no dedicated resources to
investigate the issues.

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own name?

We agree with your specific proposal that solicitors who work outside of an "authorised
body" should not personally hold client money.

As we understand it, this approach does not prevent the organisation in which the
solicitor is employed holding client money, and that an unauthorised vehicle to which an
SRA authorised law firm chooses to hive-off its unreserved work could hold client
money notwithstanding the fact that the individual solicitor/principals and employees of
that entity could not hold client money in their own names. Such an unregulated law
firm would not appear to have any obligation to comply with the SRA Accounts Rules
when holding client money, even if it was an all solicitor owned business. If our analysis
is correct, this lacuna in the draft rules could present a considerable risk to the clients of
such an unregulated solicitors firm, and to therefore to reputation of the profession.

Although not of direct interest to CLLS members firms, we are also concerned about
how your approach would play out for an unincorporated solicitor sole practitioner or
general partnership which only engages in unreserved activities, and chooses to do so
without being authorised as a “recognised sole practitioner" or "recognised body"
respectively. We believe that the effect of draft rule 4.2 would be to prohibit the holding
of client money by these service providers, irrespective of whether doing so was
essential to the viability of their practices. If our interpretation is correct, this would deny
these providers the opportunity to exploit the rule change, and put them at a commercial
disadvantage as against their incorporated competitors.

In justification for your approach to the holding of client money, we note paragraph 124
of the consultation which says that the SRA considers "that it would be artificial and
confusing to have different obligations on an individual solicitor compared to the
business in which they are working. The compliance responsibility would place an
unrealistic, disproportionate, and impractical burden on the individual solicitor.” We
believe this same statement is equally pertinent to a number of other obligations
contained in the draft SRA Code of Conduct for Solicitors, RELs and RFLs which the
SRA is seeking to impose on solicitors working in unregulated businesses, and
highlights significant flaws in the regulatory approach being proposed.
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What are your views on whether and when in house solicitors or those working in
Special Bodies should be permitted to hold client money personally?

Given that this response is being made on behalf of City law firms, which are CLLS
members, we do not feel qualified to comment on this question, and therefore defer to
the in-house community.

Do you agree with our proposal that the SRA Compensation Fund should not be
available to clients of solicitors working in alternative legal services providers?
[Question 25a. If not, what are your reasons?]

We neither agree nor disagree. However, we do think that consumers will assume that
they have access to the fund, so transparency information given by solicitors working for
alternative providers would need to make it clear that this protection is not available. As
stated above, we think that consumers (even sophisticated consumers) will find the
transparency information which unregulated providers will need to give them too difficult
to absorb and impossible to evaluate at the time of instruction. We also think that it will
place the onus on the consumer to do due diligence on the unregulated provider which
they are unlikely to be both equipped and/or have the time to do. Consumers should be
able to assume that, when they are advised by a solicitor, this automatically brings them
certain protections.

In addition, we would be concerned if the Compensation Fund were to be available to
firms which did not have Pl obligations. This could increase the chances of
inappropriate claims being made on the fund.

Do you agree with our proposal not to make individual Pll cover for solicitors a
regulatory requirement on the individual solicitor?

No. Our members very strongly feel that Pll cover should be compulsory, even for the
unregulated sector, if a solicitor is advising. We think it is important that any user of a
solicitor’s services (whether through a regulated firm or an unregulated entity) should
have complete confidence that there is Pll available (on the minimum terms and
conditions) in the event of an error by the solicitor. For example, we would be
concerned if an unregulated entity providing tax or employment services could offer the
services of a solicitor in circumstances where the client would have no insurance
protection in the event that the solicitor was negligent.

However, an associated PIl requirement may make solicitors less attractive hires for
alternative providers.

Do you think that there are difficulties with the approach we propose, and if so,
what are these difficulties?

Whilst, in theory at least, consumers can ask providers what their commercial insurance
levels are and choose to proceed with a properly insured provider only, this (unfairly)
place the onus on the consumer to do due diligence on the unregulated provider. As
stated above, we think they are unlikely to be equipped and/or have the time to do this.
Any consumer (regardless of how sophisticated) would be stretched to evaluate the
comparative benefits of commercial insurance cover with the same amount of PIl cover
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on the minimum terms and conditions, for example. Consumers should be able to
assume that, when they are advised by a solicitor, this automatically brings them certain
protections — including minimum PIt on industry-wide standard terms.

Do you think that we should retain a requirement for Special Bodies to have Pl
when providing reserved legal activities to a public or a section of the public?

Yes.
Do you have any views on what Pll requirements should apply to Special Bodies?
No. See our answer to question 24 above.

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA authorised
solicitors?

Not imposing threshold standards would simply be, we think, an inevitable consequence
of your proposals to allow solicitors to practice as solicitors for unregulated entities. We
are not in favour of this.

Do you have any alternative proposals to regulating entities of this type?

We think that solicitors should only be able to provide services to the public, as
solicitors, through SRA regulated entities. We believe the SRA should focus on
revisiting the definition on reserved legal services and working with all relevant parties
to achieve a re-draft of these.

Do you have any views on our proposed position for intervention in relation to
alternative legal service providers, and the individual solicitors working within
them?

We are not clear what your proposed position is. However, we would expect you to act
in the best interests of consumers, including by use of your intervention powers, if
necessary.

Do you agree with our proposal that all work within a regulated body or an RSP
should remain regulated by the SRA?

Yes. We think the alternative would be too messy and very confusing for clients.
Realistically, City law firms would not, for example, wish to operate a different approach
to conflicts depending on whether work was reserved/unreserved and any law firm
wishing to do this is bound to run into difficulties — as work on a matter can involve a
blend of the two and/or flip from one to the other.



Annexure to Part A

SRA Handbook Review — Questions for CLLS Member Firms

Background:

1. On 1 June 2016, the SRA published a consultation called “Looking to the future —
flexibility and public protection” — marking the first phase of the SRA's review not only of
its Handbook but also its regulatory approach. The purposes of this note is to alert and
seek the reaction of CLLS member firms to the principal issues this consultation poses
for City law firms. For the reasons summarised below, the impact of the changes being
proposed could be quite radical and has the potential to affect the entire sector (not just
high street firms).

2. Whilst the SRA emphasises, in its consultation paper, the need to simplify its rules and
reconnect individuals with their personal regulatory obligations, the real driving force for
change is the perceived “unmet need” of individual consumers and small businesses for
legal advice — which the SRA plans to address by enabling solicitors to practice in
unregulated entities, delivering non-reserved” legal services.

3. This explains why the SRA needs to tackle its Code of Conduct first (notwithstanding
that it is arguably the simplest part of the current Handbook), splitting it into two versions
- one Code which apply to SRA regulated firms/entities and another Code which will
apply to individual solicitors alone.

4. If it goes through unchanged, the SRA's review package will mean, for example, that:

(A) firms which are currently SRA regulated will be able to "hive across” their
unreserved work to entities they set up in the unregulated sector and employ
solicitors in such entities (whose turnover will not be subject to the annual
charge on renewal of recognised body status) to undertake that work;

(B) existing businesses (e.g. other professional services firms) will be able to
diversify into legal services, employing solicitors to deliver non-reserved legal
services to clients using their “solicitor” title;

(C) existing businesses which employ in-house solicitors will be able to use their in-
house departments to provide non-reserved legal services to the public;

(D) existing alternative legal service providers (which currently deliver non-reserved
legal services to the public through unqualified staff) will be able to employ
solicitors to undertake/supervise this work, so seeking what the SRA calls
“brand enhancement”; and

" Reserved legal activities are, in summary: rights of audience; the conduct of litigation; reserved instrument activities
(including the preparation of transfers of and charges over real property in E&W); probate activities; notarial activities
and the administration of oaths.



(E) new firms may be established to deliver non-reserved legal services, also using
solicitors to undertake/supervise this work and taking the opportunity to achieve
“brand enhancement”.

5. In summary, solicitors who work for non-SRA regulated firms will only be subject to
individual-based regulation, which does not mandate risk management, such conflicts
avoidance and the purchase of Pll cover, at an entity level. In addition, it may be that
privilege will not attach to the advice which clients of unregulated entities receive.

6. To help to set the tone for the CLLS’s response to this consultation, and
subsequent consultations on the Handbook review, please answer the questions
which follow - sending your response to kevin.hart@citysolicitors.org.uk by
Friday, 29 July 2016.

Questions:

1. Do you think that splitting the SRA Code of Conduct will help to reconnect individual
solicitors with their personal regulatory responsibilities, or do you favour the retention of
a combined Code where individuals and the firm are “in it together™? In your
experience, do practitioners find the existing Code of Conduct “long, confusing and
complicated”?

2, Even if you do not think the SRA’s proposals will affect your market, do you think the
changes could pose a threat to the strength/value of the solicitor brand in general (e.g.
because the consumer protections available to clients instructing unregulated firms may
be significantly reduced, and some unregulated firms may lack the appropriate systems,
controls and infrastructure to support the solicitors they employ in meeting their
individual regulatory responsibilities)?

3; The SRA's proposed changes would mean that (for example) accountancy firms will be
able to employ solicitors to do unreserved work but that the SRA's conflict rules will only
apply at an individual level — so a non-SRA regulated firm could act for, say, both a
buyer and a seller of a business (provided the same solicitor does not act for both
clients). Do you think it is unfair that non-SRA regulated firms will therefore benefit from
a more liberal conflicts regime, and how might this affect your business?

4. The SRA has put forward two alternative formulations for its reworded conflict rule. One
is similar to the current rule, whilst the other does not replicate the “auction” and
substantially common interest exceptions (although it is not clear whether this is just a
drafting issue or whether the SRA really intends to dispense with the availability of these
two exceptions). How important are those exceptions to you in practice? Further, given
that the SRA is apparently consulting on substantive changes to the conflicts rules,
would you like to see other changes introduced? For example, do you think that the
SRA should also consider an informed consent exception, perhaps only when dealing
with sophisticated clients?

5. The SRA has sought advice from Counsel on privilege and has been advised that legal
advice given by unregulated firms may not attract legal professional privilege, even if
that advice is given by a salicitor (although this could be subject to work arounds — e.g.
if the client contracts with the solicitor rather than the firm). If this advice is right, how
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important do you think this would be to your clients when deciding whether to instruct a
regulated or unregulated provider?

If given transparency information by an unregulated firm about the protections available
to them when using such a firm, do you think this will help clients (even if sophisticated)
make the right choices about what they need? Do you think that solicitors working for
unregulated firms should be required, as a regulatory matter, to offer minimum levels of
Pll to their clients?

It would be possible for you to split off the unreserved part of your business into a
separate business (to avoid SRA regulation at an entity level), provided you give your
clients the right information about the protections available to them. Do you see this as
an opportunity to “hive across” your unreserved work (e.g. corporate, M&A, commercial,
financing) to a new business which you would effectively “self-regulate”, free from the
constraints and cost of SRA regulation and with the availability of US-style conflict
waivers (should you want to offer them to two or more clients who may seek to instruct
you on the same/a related matter)? Why might his be attractive/unattractive to you?

Do you think that your clients value entity-based regulation and see it as a “kite mark”?
Alternatively, do you think your clients would be happy to continue to instruct you if you
became a “self-regulated” entity — bearing in mind that you could choose to maintain the
same levels of Pl and adopt certain risk management systems across the board?

The SRA is currently of the view that all work, whether reserved or unreserved, must be
regulated if done by an SRA regulated firm. Do you think it should reconsider this? Are
you attracted to the idea that the SRA should only regulated reserved work?

Whilst the SRA is minded to retain the COLP/COFA roles for all SRA regulated firms,
they would like views on how these roles are working in practice, their value and how
effective they are. Do you agree that the roles should be retained in broadly the current
form? In your opinion, how do the roles assist with/hinder compliance? The COFA's
role is currently limited to compliance with the SRA Accounts Rules, leaving all other
aspects of finance and financial stability to the COLP. Given that the COFA is typically
an accountant, do you agree that the role of the COFA should be extended to both the
Overseas Accounts Rules and all other aspects of finance and financial stability?



Part B of CLLS Consultation Response
CLLS PRRC Comments on Draft SRA Code of Conduct for
Solicitors, RELs and RFLs [2017]

The SRA Principles comprise the fundamental tenets of ethical behaviour that we
expect all those that we regulate to uphold. This includes you, as well as authorised
firms and their managers and employees in so far as is relevant to their roles'. The
principles are as follows:

You:
1. uphold the rule of law and the proper administration of justice

2. ensure that your conduct uphelds-maintains public confidence in the-you
and your profession’ and-these-delivering-legal-services

3. aetwithdo not allow your independence to be compromised®

4. act with honesty and with integrity*

5. aet-perform your role in a way that encourages equality, diversity and inclusion®

6. act in the best interests of each client and protect their confidential information®

The Code of Conduct describes the standards of professionalism that we, the SRA,
and the public expect of individuals (solicitors, registered European lawyers and
registered foreign lawyers) authorised by us to provide legal services. They apply to
conduct and behaviour relating to your practice, and comprise a framework for ethical
and competent practice which applies irrespective of your role or practice setting but_
subject to the Overseas Rules relating to your practice outside England & Wales’: —
-altheugh-sSection 8 applies only when you are providing legal services to the public
or a section of the public.

You must exercise your judgement in applying these standards to the situations you
are in and deciding on a course of action, bearing in mind your role, responsibilities
and the nature of your clients and areas of practice. You are personally accountable
for compliance with the Code - and our other regulatory requirements that apply to
you - and must always be prepared to justify your decisions and actions. Serious_
misconduct or a material-breach’ may result in our taking regulatory action against
you. A breach may be-serious material’’ either in isolation or because it comprises a
persistent failure to comply or pattern of behaviour.

The Principles and Codes are underpinned by our Enforcement Strategy, which
explains in more detail our approach to taking regulatory action in the public interest.



Maintaining trust and acting fairly

1.1

1.2

1.3

14

You do not unfairly discriminate by allowing your personal views to affect
your professional relationships and the way in which you provide your
services.

You do not abuse your position by taking unfair advantage of clients or
others relying on your advice®,

You perform all undertakings given by you, and do so within an agreed
timescale or if no timescale has been agreed then within a reasonable
amount of time.

You do not mislead or attempt to mislead your clients, the court or
others relying on your advice®, either by your own acts or omissions
or allowing or being complicit in the acts or omissions of others
(including your client).

Dispute resolution and proceedings before courts, tribunals and

inquiries

[NB Our litigation experts, through the CLLS Litigation Committee, note that it is

proposed to delete current Qutcome 5.5 and IBs 5.4, 5.5, 5.7 (b) and 5.9 and that the

proposal is that this may possibly be replaced by SRA guidance. They consider that it

would be useful to continue to have a specific rule equivalent to Outcome 5.5 noting

that when professional obligations require solicitors to do things that are likely to be

contrary to their clients’ interests or wishes it is extremely valuable to have a specific

rule to point to.]

21

2.2

23

2.4

2.5

2.6

2.7

You do not misuse or tamper with evidence, or attempt to do so.

You do not seek to influence the substance of evidence, including
generating false evidence or persuading witnesses to change their
evidence.

You do not provide or offer to provide any benefit to witnesses dependent
upon the nature of their evidence or the outcome of the case.

You only make assertions or put forward statements, representations or
submissions to the court or others tribunals or inquiries® which are
properly arguable.

You do not place yourself in contempt of court, and you comply with court
orders which place obligations on you.

You do not waste the court’s time.
You draw the court’s attention to relevant cases and statutory provisions,

or procedural irregularities of which you are aware and which are likely to
have a material effect on_the outcome of the proceedings.

[NB Generally, concerning rules relating to advocacy. it is important for these to be

consistent with those applicable to barristers and, if not, can the SRA explain why




| they should be different?]

Service and competence

3.1 You only act for clients on instructions from the client, or from someone
| authorised-towho can properly® provide instructions on their behalf. If you
have reason to suspect that the instructions do not represent your
client's wishes, you do not act unless you have satisfied yourself that
they do.

3.2 You ensure that the service you provide to clients is competent and
delivered in a timely manner.

3.3 You maintain your competence to carry out your role and keep your
professional knowledge and skills up to date.

3.4 You consider and take account of your client's attributes, needs and
circumstances.

3.5 Where you supervise or manage others providing legal services:
(a) you remain accountable for the work carried out through them; and
(b)you effectively supervise work being done for clients.

3.6 You ensure that the individuals you manage are competent to carry out
their role, and keep their professional knowledge and skills up to date.

Client money and assets

4.1 You properly account to clients for any financial benefit you receive as
| a result of their instructions_except where they have agreed otherwise'.

4.2 You safeguard money and assets entrusted to you by clients and
others.

4.3 Unless you work in an authorised body, you do not personally hold client
money.

Referrals, introductions and separate businesses

Referrails and introductions

5.1 In respect of any referral of a client by you to another person, or of any
third party who introduces business to you or with whom you share your
fees, you ensure that:

(a) clients are informed of any financial or other interest which you or
your business or employer has in referring the client to another
person or which an infroducer has in referring the client to you;

(b) clients are informed of any fee sharing arrangement that is relevant
to their matter;

(c) the agreement is in writing;



(d) you do not receive payments relating to a referral or make payments
to an introducer in respect of clients who are the subject of criminal
proceedings; and

(e) any client referred by an infroducer has not been acquired in a way
which would breach the SRA's regulatory arrangements if the
person acquiring the cfient were regulated by the SRA.

Separate businesses

5.2

5.3

5.4

5.5

You ensure that clients are clear about the extent to which the services
that you and any separate business offer are regulated.

You do not represent a separate business or any of its services as
being regulated by the SRA.

You only:
(a) refer, recommend or introduce a client to a separate business; or

(b)-put-your-client-and-a-separate-business-in-touch-with-each-other;-or!!

(eb) divide, or allow to be divided, a client’s matter between you and a
separate business,

where the client has given informed consent to your doing so.

Where you and a separate business jointly publicise services, you
ensure that the nature of the services provided by each business is clear.

Conflict, confidentiality and disclosure

Conflict of interests

6.1

6.2

6.3

You do not act if there is an own interest conflict’? a-conflict-of-interest-

%MB%—VGHGHG—?@&FGMOF a significant risk of such-a-an own

interest conflict'?,

You take reasonable steps to satisfy yourself that your business or
employer has effective systems and controls to identify and monitor
conflicts of interest as appropriate’®

You do not act in relation to a matter or particular aspect of it if there is a
client conflict -or a significant risk of such a conflict in relation to that
matter or aspect of it, unless:

(a) the clients have an agreed common purpose in relation to the matter
or the aspect of it, as appropriate, and a strong consensus on how that
purpose is to be achieved; or

(b) the clients are competing for the same objective which, if attained;
by one client will make that objective unattainable teby the other client:

and the conditions below are met, namely that:



(i) all the clients have given informed consent, given or evidenced in
writing, to you acting; and

(if) where appropriate, you put in place effective safeguards to protect
your clients’ confidential information; and

(iii) the benefits to the clients of doing so outweigh the risks to the
clients of you acting.

Confidentiality and disclosure

6.43

You keep the affairs of current and former clients confidential unless
disclosure is required or permitted by law or the client consents and you
take reasonable steps to satisfy yourself that where your business or
employer holds information confidential to your clients or former clients
your business or employer has effective systems and procedures to
protect that confidential information™.

Where you are acting for a client, you make that client aware of all
information material to the matter of which you have knowledge, except
when:

(a) the disclosure of that information is prohibited by law;

(b) your client gives informed consent, given or evidenced in writing, to
the information not being disclosed to them;

(c) you have reason to believe that serious physical or mental injury will
be caused to your client or another if the information is disclosed; or

(d) the information is contained in a privileged [or confidential] *®
document that you have knowledge of only because it has been
mistakenly disclosed.

You do not act for a client in a matter where that client has an interest
adverse to the interest of another current or former client er-a-former-
clientfor whom your business or employer holds confidential
information which is material to that matter, unless:

(a) all-effective measures have been taken which result in there being no
real risk of disclosure of the confidential information; or

(b) the client or former client has given informed consent, given or
evidenced in writing, to you acting, including to any measures taken to
protect their information.

Cooperation and accountability

71

7.2

You keep up to date with and follow the law and regulation governing the
way you work.

You are able to justify your decisions and actions in order to demonstrate
compliance with your obligations under the SRA regulatory



7.3

7.4

7.5

7.6

7.7

7.8

7.9

7.10

arrangements.

You cooperate with the SRA, other regulators, ombudsmen and those
bodies with a role overseeing and supervising the delivery of, or
investigating concerns in relation to, legal services.

You respond promptly to the SRA and:

(a) provide full and accurate explanations, information and
documents in response to any proper request or lawful
requirement®;

(b)  ensure that relevant information which is held by you, or by third
parties carrying out functions on your behalf which are critical to
the delivery of your legal services, is available for inspection by
the SRA.

You do not attempt to prevent anyone from providing information to the
SRA.

You notify the SRA promptly if you become aware:

(a) of any material changes to information previously provided to the
SRA, by you or on your behalf, about you or your practice; and

(b) that information provided to the SRA, by you or on your behalf,
about you or your practice is or may be false, misleading,
incomplete or inaccurate.

You ensure that a prompt report is made to the SRA or another approved
regulator, as appropriate, of any serious misconduct'” in breach of their
regulatory arrangements by any person regulated by them (including
you) of which you are aware. If requested to do so by the SRA you
investigate whether there have-has been any serious breaches-
misconduct that should be reported to the SRA.

You act promptly to take any-appropriate remedial action requested by the
SRA.

You promptly inform clients promptly-for whom you are acting'® of any
act or omission which could give rise to a claim by them against you. If
requested to do so by the SRA you investigate whether anyone may
have a claim against you.

Any obligation under this section_or otherwise'® to notify, or provide
information to, the SRA will be satisfied if you provide information to your
firm's COLP or COFA, as and where appropriate, on the understanding
that they will do so_if necessary.

When you are providing services to the public or a section of the public:;

Client identification

8.1

You take appropriate steps to identify-establish® for whom you are acting



for-in relation to any matter.

Complaints handling

8.2

8.3

8.4

8.5

You ensure that, as appropriate in the circumstances, you either establish
and maintain, or participate in, a procedure for handling comp/laints in
relation to the legal services you provide.

You ensure that clients are informed in writing at the time of engagement
about their right to complain about your services and your charges, and
how complaints can be made.

You ensure that clients are informed, in writing:

(a) both at the time of engagement and, if a compfaint has been brought
at the conclusion of your complaints procedure, of any right they have to
complain to the Legal Ombudsman, the time frame for doing so and full

details of how to contact the Legal Ombudsman; and

(b) if a complaint has been brought and your comp/aints procedure has
been exhausted:

(i) that you cannot settle the complaint,

(i) of the name and website address of an alternative dispute
resolution (ADR) approved body which would be competent to deal
with the complaint, and

(iii) whether you agree to use the scheme operated by that body.

You ensure that clients’ compiaints are dealt with promptly, fairly and
free of charge.

Client information and publicity

8.6

8.7

3.8

You give clients information in a way they can understand. You ensure
they are in a position to make informed decisions about the services they
need, how their matter will be handled and the options available to them.

You ensure that clients receive the best possible information about how
their matter will be priced and, both at the time of engagement and when
appropriate as their matter progresses, about the likely overall cost of the
matter and any costs incurred.

You ensure that any publicity you are responsible for in relation to your
practice is accurate and not misleading, including that relating to your
charges and the circumstances in which interest is payable by or to
clients.

You ensure that clients understand-are given clear and accessible
information about®' whether and how the services you provide are
regulated and about the protections available to them.




When acting as part of a team®

8.10 When you are providing services to the public or a section of the public
together with other individuals regulated by the SRA, any obligation under
this section to take steps, establish or maintain or participate in procedures
or to provide information to clients or others will be satisfied if other
individuals regulated by the SRA with whom you are acting on any matter,
do so on your behalf or in a manner which encompasses satisfaction of
your own obligation.

Supplemental notes

Powers, commencement/transitional provisions



Explanatory Notes for the SRA on Solicitors’ Code mark-up

1.

It would be helpful to clarify that the Principles only apply to employees who are
not solicitors insofar as they are relevant to their roles, not more generally for
matters arising outside their work context, notwithstanding and subject to the
impact of the “public confidence” Principle 2.

“Maintaining” public confidence is more appropriate than “upholding” it, the latter
suggesting a more onerous positive obligation. That would be consistent with
current Principle 6. The reference to “those delivering legal services” also seems
far too broad when applied to the alternative unregulated sector — it is
maintaining confidence in the solicitors’ profession which needs to be protected,
not the reputation of other multi-disciplinary/corporate service providers whose
services may happen to include legal advice. Consistency with text with which
the profession has become familiar would also be highly desirable here.

This formulation, with which the profession has become familiar, better reflects
expected behaviours. A positive obligation to “act with independence”’ is easily
capable of being misconstrued, especially by non-professional employees to
whom the Principles will apply.

Small change but designed to ensure the obligation is a double one —i.e. to act
with honesty and to act with integrity — and this is not an attempt to redefine
what it means to act with integrity to require not acting dishonestly.

This is important to clarify that behaviour outside of a work context, especially by
non-solicitor employees, is not caught by this Principle requiring encouragement
to diversity and inclusion etc. (although it might separately of course impact
Principle 2 if behaviour fails to maintain confidence etc.). If the SRA is trying to
promote a change in this respect, it should be expressly consulting on this
aspect.

Adding express reference to protecting confidentiality is extremely important to
those non-solicitor employees bound by the Principles but not by the Code. It is
also a sufficiently fundamental obligation, including for solicitors practising in
unregulated entities, as to mandate its inclusion at Principles level. We have no
strong views whether this is just added at the end of Principle 6 or highlighted by
adding a new Principle 7.

Important to qualify by reference to the Overseas Rules otherwise this drafting
would seem to override them.

Need to clarify this so it does not apply (when referring to “others” for example)
to those with whom you are negotiating in the best interests of your client.

The word “authorised” is likely to cause confusion. Would it cover ostensible
authority in a corporate context for example? This alternative provides more



10.

11.

12.

13.

14.

15.

16.

17.

18.

clarity

Client consent is needed as an exception to allow certain benefits to be retained
as at present is permitted with consent. If this is not stated some would have
concerns about whether consents contained in their terms of business, for
example, would mean it was “proper” not to account the client for benefits
received from third parties in connection with a retainer.

This can be deleted as it is covered by “introduce” in 5.4 (a) and therefore the
text simplified.

Better to use the definition of own interest conflict in the Glossary. As drafted,
this looks like it catches client conflicts too which is not intended.

This is important to ensure that within unregulated businesses a solicitor takes
reasonable steps to satisfy him/herself that his/her business or employer has
satisfactory conflicts management systems and controls in place in order to
protect the solicitor’s clients.

Extremely important confidentiality protection for information held within the
unregulated sector — not just about a duty of confidentiality but about how the
business protects information from attack, leakage and loss. Not just a key
consumer protection, but also needed to support junior solicitors working, in the
minority, in unregulated businesses.

The SRA should consider whether it is appropriate to extend this to cover
confidential information which may not be privileged if, for example, it has
emanated from the unregulated sector.

Important changes to highlight that the SRA has to make a proper and lawful
request for information etc. before a solicitor is obliged to respond.

It is very important to retain a different level of breach, currently described in the
Code as “serious misconduct” which goes way beyond material breach of the
Principles or Code, as the basis for reporting breaches by other solicitors or
regulated firms outside your own firm. Consider clarifying in the Glossary a
definition of “serious misconduct”. At present it is settled that this involves
breaches involving dishonesty or which involve a serious arrestable offence as
previous SRA guidance has made clear. To highlight the distinction also
consider changing the terminology to “material” breaches instead of referring to
“serious” breaches throughout. Many will assume that the change in terminology
is intended to imply a change in substance to something more serious than
material breaches.

It is very important that this is changed to clarify that as at present only current
clients need to be notified of possible claims against you. As at present this
would be done “promptly” so this has been added. If the SRA wants to change
this important requirement to extend (significantly beyond what is currently
expected of fiduciaries) it to cover clients for whom you have acted in the past



19.

20.

21.

22.

but are not currently advising, this should be subject to a separate consultation
to which we expect Pl insurers would wish to respond. Gunning principles could
be relevant here, as the change is not highlighted in this consultation, nor
explained.

It would be helpful for this to apply more generally, not just for section 7

Use of the term “identify” is likely to cause confusion with anti-money laundering
requirements. “Establish” would be better.

Solicitors cannot really ensure their clients actually “understand” what they tell
them so they can only sensibly be required to provide clear and accessible
information.

This new provision would be very helpful, especially for those operating within
the unregulated sector without a COLP or risk and compliance support and also
for those who operate providing services in teams alongside other solicitors to
relieve individuals of having to take steps etc. themselves when someone else
working with them will have done so, in effect, on their behalf.



CLLS PRRC comments on Draft SRA Code -of Conduct for Firms
[2017]

The SRA Principles comprise the fundamental tenets of ethical behaviour that we
expect all those that we regulate to uphold. This includes all individuals and firms that
we regulate, including authorised firms and their managers and employees in so far
as is relevant to their roles'. The principles are as follows:

You:
1. uphold the rule of law and the proper administration of justice

2. ensure that your conduct uphelds-maintains public confidence in the-you

and your profession? and-those—delivering-legal-services

3. aetwith-do not allow your independence to be compromised®

4. act with honesty and with integrity?

5. perform your role aetin a way that encourages equality, diversity and inclusion®

6. act in the best interests of each client and protect their confidential information®

This Code of Conduct describes the standards and business controls that we, the
SRA, and the public expect of firms authorised by us to provide legal services. These
aim to create and maintain the right culture and environment for the delivery of
competent and ethical legal services to clientscensumers. If you are a MDP, the SRA
Principles and these standards apply in relation to your regulated activities.

Sections 8 and 9 set out the requirements of managers and compliance officers in
those firms, respectively.

Serious misconduct or material'® breach may lead to our taking regulatory action
against the firm itself as an entity, or its managers or compliance officers, who all-
share-each have responsibility-responsibilities for ensuring or taking reasonable
steps to ensure that the standards and requirements are met’. We may also take
action against employees working within the firm for amy-material breaches® of the
principles for-which-they-are-respensibleby them. A breach may be
serieusmaterial'® either in isolation or because it comprises a persistent failure to
comply or pattern of behaviour.

Maintaining trust and equality and diversity

1.1 You do not abuse your position by taking unfair advantage of clients or
others relying on your advice®.




1.2 You monitor, report and publish workforce diversity data, as prescribed
by the SRA.

[Why are there no equivalent provisions to 1.3, 1.4 and 2.1-2.7 in the Solicitors’ Code?

These provisions seem just as applicable to authorised firms as they are to individual
solicitors. These provisions could be incorporated under Paragraph 3.1 (Applicable
Qutcomes in the SRA Code of Conduct for Solicitors and RELs 2017).]

Compliance and business systems

21 You have effective governance structures, arrangements, systems and
controls in place that-designed to ensure'®:

(a) you comply with all the SRA's regulatory arrangements, as well
as with other regulatory and legislative requirements, which apply
to you;

(b) your managers and employees comply with the SRA's
regulatory arrangements which apply to them;

(c) your managers, employees and interest holders and those you
employ or contract with do not cause or substantially contribute to
a breach of the SRA’s regulatory arrangements by you or your
managers or employees;

{d) your compliance officers are able to discharge their duties under
rules 9.1 and 9.2 below.

2.2 You keep and maintain records to demonstrate compliance with your
obligations under the SRA's regulatory arrangements.

2.3 You remain accountable for compliance with the SRA's regulatory
arrangements where your work is carried out through others, including
your managers and those you employ or contract with.

2.4 You actively monitor your financial stability and business viability of your
regulated activities. Once you are aware that you will cease to operate,
you effect the orderly wind- down of your activities.

25 You identify, monitor and manage all material risks to your business,
including those which may arise from your connected practices.

Cooperation and information requirements

3.1 You keep up to date with and follow the law and regulation governing the
way you work.

3.2 You cooperate with the SRA, other regulators, ombudsmen and those
bodies with a role overseeing and supervising the delivery of, or
investigating concerns in relation to, your legal services.



3.3

| 3.4

3.6

3.7

3.8

3.9

You respond promptly to the SRA and:

(a) provide full and accurate explanations, information and
documentation in response to any proper requests or lawful
requirements’;

(b) ensure that relevant information which is held by you, or by third
parties carrying out functions on your behalf which are critical to
the delivery of your legal services, is available for inspection by
the SRA.

You act promptly to take any-appropriate remedial action properly
requested’® by the SRA.

You_promptly inform clients promptly-for whom you are acting'” of any
act or omission which could give rise to a claim by them against you. If
requested to do so by the SRA you investigate whether anyone may
have a claim against you.

You notify the SRA promptly:

(a) of any indicators of serious financial difficulty relating to you_
or your requlated activities;

(b)if a relevant insolvency event occurs in relation to you;
(c) of any change to information recorded in the register.

You provide to the SRA an information report on an annual basis or such
other period as specified by the SRA in the prescribed form and by the
prescribed date. [NB SRA to provide further details of what is to be
required here.]

You notify the SRA promptly if you become aware:

(a) of any material changes to information previously provided to the
SRA, by you or on your behalf, about you or your managers,
owners or compliance officers; and

(b) that information provided to the SRA, by you or on your behalf,
about you or your managers, owners or compliance officers is
or may be false, misleading, incomplete or inaccurate.

You promptly report to the SRA or another approved regulator, as
appropriate, any serious_ misconduct'® or material breach of their
regulatory arrangerments by any person regulated by them (including
you) of which you are aware. If requested to do so by the SRA you
investigate whether there have been any serieus-material breaches that
should be reported to the SRA.

Service and competence

4.1

You only act for clients on instructions from the client, or someone



4.2

4.3

4.4

authorised-who can properly® to provide instructions on their behalf. If
you have reason to suspect that the instructions do not represent your
client’s wishes, you do not act uniess you have satisfied yourself that
they do.

You ensure that the service you provide to clients is competent and
delivered in a timely manner, and takes account of your client's
attributes, needs and circumstances.

You ensure that your managers and employees are competent to carry
out their role, and keep their professional knowledge and skills up to date.

You have an effective system for supervising clients’ matters.

Client money and assets

5.1

5.2

You properly account to clients for any financial benefit you receive as
a result of their instructions_except where they have agreed otherwise'°.

You safeguard money and assets entrusted to you by clients and
others.

Conflict and confidentiality

Conflict of interests

6.1

6.2

You do not act if there is an own interest conflict'>-conflict-of-interest-

between-?euand—yeu-r—eliem or a significant risk of an own interest
-such-a-confliet.

conflict'

You do not act in relation to a matter or a particular aspect of it if there is
a client conflict or a significant risk of such a conflict in relation to that
matter or aspect of it, unless:

(a) the clients have an agreed common purpose in relation to the matter
or the aspect of it, as appropriate, and a strong consensus on
how that purpose is to be achieved; or

(b) the clients are competing for the same objective which, if
attained,— by one client wili make that objective unattainable te-by the
other client.

and the conditions below are met, namely that:

(i) all the clients have given informed consent, given or evidenced in
writing, to you acting;

(if) where appropriate, you put in place effective safeguards to protect
your clients' confidential information; and

(iii) the benefits to the clients of doing so outweigh the risks to the
clients of you acting.

Confidentiality and disclosure



6.3 You keep the affairs of current and former clients confidential unless
disclosure is required or permitted by law or the client consents.




6.4

6.5

Any of your individual employees who is acting for a client makes that client
aware of all information material to the matter of which the-that individual has
knowledge except when:

@) | 5 " ; TN TR

elient; disclosure of that information is prohibited by law

(b) the client gives informed consent, given or evidenced in writing, to the
information not being disclosed to them;

(c) there-is-evidence-the individual has reason to believe that serious physical
or mental injury will be caused to the cfient or another if the information is
disclosed; or

(d) the information is contained in a privileged [or confidential] ® documents
that the individual has knowledge of only because they-have-it has been
mistakenly disclosed.

You do not act for a client in a matter where that cfient has an interest
adverse to the interest of another current or former client er-a-formerclient
for whom you hold confidential information which is material to that matter,
unless:

(a) all-effective measures have been taken which result in there being no real
risk of disclosure of the confidential information; or

(b) the client or former client has given informed consent, given or evidenced
in writing, to you acting, including to any measures taken to protect their
information.

Applicable Outcomes in the SRA Code of Conduct for Solicitors and RELs 2017

71

The following sections of the SRA Code of Conduct for Solicitors, RELs and
RFLs 2017 apply to you in their entirety as though references to "you" were
references to you as a firm:

(a) Referrals, introductions and separate businesses (5.1 to 5.5);

(b) [Include 1.3, 1.4, 2.1-2.7 as referred to above?]

(cbk) Standards which apply when providing services to the public or a
section of the public, namely Client identification (8.1), Complaints handling
(8.2 to 8.5), and Client information and publicity (8.6 to 8.9).

Managers in SRA authorised firms

8.1

If you are a manager, other than a manager based outside England & Wales
with no management responsibility for your firm'’s business in England &
Wales, you are responsible for compliance by your firm with this Code. This
responsibility is joint and several if you share management-responsibility with
other managers of the firm'*.

Compliance officers



9.1 If you are a COLP you take all reasonable steps to:

(a) ensure compliance with the terms and conditions of your firm's
authorisation;

(b) ensure compliance by your firm and its managers, employees or interest
holders with the SRA's regulatory arrangements which apply to them;

(c) ensure that your firm's managers, employees and interest holders do not
cause or substantially contribute to a breach of.the SRA’s regulatory
arrangements; and

(d) as soon as reasonably practicable, report to the SRA any serious_
misconduct or material'® breach of the terms and conditions of your firm's
authorisation, or the SRA's regulatory arrangements which apply to your
firm, managers or employees:;

save in relation to the matters which are the responsibility of the COFA as set
out in rule 9.2 below.

9.2 If you are a COFA you take all reasonable steps to:

(a) ensure that your firm and its managers and employees or the sole
practitioner comply with any obligations imposed upon them under

the SRA Accounts Rulfes, rule [ ] of the Overseas Rules and in relation to
financial controls, financial compliance, financial stability or financial viability;

(b) as soon as reasonably practicable, report to the SRA any serious_
misconduct or material’® breach of the SRA Accounts Rules which apply
to themyour firm and its managers and employees or the sole practitioner.

Supplemental notes

Powers, commencement/transitional provisions.



Explanatory Notes for the SRA on Firm Code mark-up

10.

It would be helpful to clarify that the Principles only apply to employees who are not
solicitors insofar as they are relevant to their roles, not more generally for matters
arising outside their work context, notwithstanding and subject to the impact of the
“public confidence” Principle 2.

“Maintaining” public confidence is more appropriate than “upholding” it, the latter
suggesting a more onerous positive obligation. That would be consistent with current
Principle 6. The reference to “those delivering legal services” also seems far too broad
when applied to the alternative unregulated sector — it is maintaining confidence in the
solicitors’ profession which needs to be protected, not the reputation of other multi-
disciplinary/corporate service providers whose services may happen to include legal
advice. Consistency with text with which the profession has become familiar would
also be highly desirable here.

This formulation, with which the profession has become familiar, better reflects
expected behaviours. A positive obligation to “act with independence” is easily
capable of being misconstrued, especially by non-professional employees to whom
the Principles will apply.

Small change but designed to ensure the obligation is a double one —i.e. to act with
honesty and to act with integrity — and this is not an attempt to redefine what it means
to act with integrity to require not acting dishonestly.

This is important to clarify that behaviour outside of a work context, especially by non-
solicitor employees, is not caught by this Principle requiring encouragement to
diversity and inclusion etc. (although it might separately of course impact Principle 2 if
behaviour fails to maintain confidence etc.). If the SRA is trying to promote a change
in this respect, it should be expressly consulting on this aspect.

Adding express reference to protecting confidentiality is extremely important to those
non-solicitor employees bound by the Principles but not by the Code. It is also a
sufficiently fundamental obligation, including for solicitors practising in unregulated
entities, as to mandate its inclusion at Principles level. We have no strong views
whether this is just added at the end of Principle 6 or highlighted by adding a new
Principle 7.

This more accurately reflects relevant responsibilities. It is misleading to suggest that
compliance officers share the same responsibilities as managers.

Need to clarify this so it does not apply (when referring to “others” for example) to
those with whom you are negotiating in the best interests of your client.

The word “authorised” is likely to cause confusion. Would it cover ostensible authority
in a corporate context for example? This alternative provides more clarity.

Client consent is needed as an exception to allow certain benefits to be retained as at
present is permitted with consent. If this is not stated some would have concerns



11.

12.

13.

14.

15.

16.

17.

about whether consents contained in their terms of business, for example, would
mean it was “proper” not to account the client for benefits received from third parties in
connection with a retainer.

This change is necessary to avoid the impact that there is in effect an absolute
guarantee of compliance (“effective to ensure”). Having systems and controls etc. in
place which are “designed to ensure” compliance would better reflect what is intended
by 2.1. Not every breach of the Code of course should also mean that there has been
a breach of 2.1 just because, by definition, systems and controls have not been
effective to prevent that breach.

Better to use the definition of own interest conflict in the Glossary. As drafted, this
looks like it catches client conflicts too which is not intended.

The SRA should consider whether it is appropriate to extend this to cover confidential
information which may not be privileged if, for example, it has emanated from the
unregulated sector.

it is important to clarify the responsibilities of managers based outside England and
Wales in international firms and who the SRA intends should be treated as having
management responsibility for these purposes. Our mark up reflects what in practice
we understand to be the current status quo at least so far as enforcement is
concerned.

Important changes to highlight that the SRA has to make a proper and lawful request
for information etc. before a solicitor is obliged to respond.

it is very important to retain a different level of breach, currently described in the Code
as “serious misconduct” which goes way beyond material breach of the Principles or
Code, as the basis for reporting breaches by other solicitors or regulated firms outside
your own firm. Consider clarifying in the Glossary a definition of “serious misconduct”.
At present it is settled that this involves breaches involving dishonesty or which involve
a serious arrestable offence as previous guidance has made clear. To highlight the
distinction also consider changing the terminology to “material” breaches instead of
referring to “serious” breaches throughout. Many will assume that the change in
terminology is intended to imply a change in substance to something more serious
than material breaches.

it is very important that this is changed to clarify that as at present only current clients
need to be notified of possible claims against you. As at present this would be done
“promptly” so this has been added. if the SRA wants to change this important
requirement to extend (significantly beyond what is currently expected of fiduciaries) it
to cover clients for whom you have acted in the past but are not currently advising, this
should be subject to a separate consulitation to which we expect PI insurers would
wish to respond. Gunning principles couid be relevant here, as the change is not
highlighted in this consultation, nor explained.
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1. Introduction

The Civil Court Users Association (“CCUA”) welcomes the opportunity to contribute
to the SRA’s consultation paper entitled “Looking to the future — flexibility and public
protection”.

The CCUA is a campaigning organisation that primarily campaigns for an efficient
cost effective court service for its members. It does not have a regulatory function.

The comments that follow are therefore submitted by the CCUA’s Legal & Technical
Committee based upon observations and comments of members. Our interest in this
area is because many of the Association’s members are inter alia in house solicitors
and solicitors within private practice representing primarily creditors or other
professionals. The members generally engage in court proceedings to recover debts
that are due and owing.

2. Replies to the Consultation’s Questions

1. No.
However, the time taken for an application to be processed should be
drastically shortened;

2. Yes.

3. Yes.

4. No.

5. No, none are required. We support a move away from prescription.
6. Yes.

7. No.

8. No.

9. We prefer option 2. We take the view that it will work well in practice and

practise.

10. Yes.

11. No.

12. No.

13. No.



14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

Yes.

We take the view that “material breach” requires redefinition. In addition case
studies need to be regularly updated to be relevant and of assistance to all.
Further, a channel or channels of confidential communication (“hotline”) should
be established to enable confidential discussions to occur. Finally, there
should be whistle blowing protection written into the Codes of Conduct.

The paper summarises the position well. It is worth conducting regular reviews
to ensure that the public and solicitors, including the solicitor brand prosper
and are protected.

Unlikely.

We agree that the current position is continued.

We were evenly split in our views with part expressing the view that the rule is
outdated and part expressing the view that it be retained. Regardless, it is
important that the public and the solicitor brand is/are protected.

It is an acceptable requirement, promoting transparency and good practice. It
promotes protections that are available for clients.

Yes.

No.

We do agree.

We do not think they should hold client money personally.

No. We take the view that all clients should receive the benefits of the
Compensation Fund regardless of wherever they go to, to obtain advice.

We agree. However, we suggest that solicitors have a regulatory requirement
to ensure that their firm or employer has professional indemnity insurance or
equivalent insurance.

Any difficulties arising with our suggestion could be if a firm or an employer is
uncooperative or is not transparent. The position could resemble the situation
where junior solicitors were threatened with court action resulting from their
errors.

Yes.

The requirements should be the same as for SRA regulated firms.

Thresholds could be arbitrary.

No.



32.  Mixed regulators and regulation cause issues and problems. It sends a mixed
message to consumers.

33. Yes.

3. Observation

We refer to one matter which was touched upon in the consultation but did not have
a question dedicated to it - legal professional privilege. There appears to be a
dichotomy between LPP within SRA regulated and non regulated bodies — whilst this
may be from statute it poses questions and uncertainty for all, this cannot be correct
given the attempts at clarity in the consultations other suggestions.

We therefore take the view that all bodies and organisations should consult and
collaborate to resolve this issue so that there is certainty and therefore a lack of
opportunity for mischief to arise.

4. Conclusion

The CCUA welcomes the opportunity to respond to this important consultation and
looks forward to the response in due course

18 September 2016



Clapham & Collinge LLP

This response is made on behalf of the 4 equity partners of Clapham & Collinge LLP.

1. We have considered the response to the Consultation made by the Law Society and
we support that response which raises in great detail some extremely important concerns.
We are particularly concerned about the points they raise concerning undertakings which are
so vital to the carrying out of so much of our day to day work, particularly when the issue of
fraud is so prevalent. The lack of clarity with regard to conflicts of interest, already made less
certain following the previous revision to our Code, is of particular concern.

2. Section 3 of the Consultation, in particular paragraphs 77 to 88, gives rise to concerns
as to how it will operate in practice if implemented. In our view it will weaken the protection of
the public and consumer. It is the SRA’s job to regulate the profession and these proposals
seem to us to be an attempt by the SRA to abrogate its responsibility in this regard under the
guise of purporting to appease public consumer demand. However we query what evidence
exists of such demand. In our view, if implemented, these changes will make the task of
enforcement more difficult.

3. We have concerns regarding the proposed adoption of two codes; one for individuals
and one for firms. The risk is that it will be difficult in some situations to establish clearly
which applies and which prevails. This will be difficult enough for the profession itself, let
alone for the public and consumer who are the persons aimed at being protected. Itis a
recipe for confusion all round.

4. Paragraph 8 of Annex 1 relating to Complaints is a worry. We are particularly
concerned by 8.4 (ii) and 8.5. First we think that it may be difficult to find an ADR body which
will be prepared to take on this type of work — trying to resolve complaints to firms or
individual solicitors when the respondent has already tried and failed to resolve the
complaint. The LeO is set up to deal with complaints at that stage. Secondly, dealing with
the initial complaint can be extremely time consuming as can dealing with the LeO. Having
to deal with a whole new layer between the two will greatly add to the burden. This is against
a background, certainly in our case, of the majority of complaints either being resolved by us
or being found to be unjustified by the LeO.

Thirdly, 8.5 states that a client’'s complaint shall be dealt with ‘free of charge’ — does that
mean that the solicitor or firm must pay for the whole of the proposed ADR process whatever
the outcome? If so this could be most unfair in many cases. In our experience, often it is the
most unsustainable and unreasonable complaints that are taken the furthest. If it is the
intention that the cost of any ADR effort to resolve a dispute be shared between the
firm/solicitor on the one hand and the complainant on the other, then this should be clearly
set out in the Codes. The proposal to add the ADR requirement, though perhaps considered
an ideal standard and a way of relieving the LeO of part of its workload, is in our opinion
going to be difficult to arrange in practice and prove time consuming and potentially costly;
maybe very for the solicitor/firm if they have to bear all of the costs to comply with 8.5.

Yours faithfully
Clapham & Collinge LLP

Hugh Berridge

Partner
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By email: consuftation@sra.org.uk

21 September 2016

Dear Sir/Madam,

Subject: ClientEarth’s Response to SRA Consultation: Looking to the future - flexibility and
public protection

Overview

1. The SRA’s aim, as explained in its consultation on a revised regulatory approach for
solicitors and the organisations they practice in, is to consult on changes to the Practice
Framework Rules (PFR) that will introduce greater flexibility for the profession and also
allow it "to innovate, compete and grow.”

2. Established in 2007, ClientEarth is a leading not-for-profit, public interest environmental
law organisation. Since its inception, ClientEarth has expanded to a team of 90 working
in offices in London, Brussels and Warsaw in our programmes covering climate change,
forests, biodiversity, toxics, and energy. We support and promote the development,
implementation and enforcement of effective environmental law and policy in the EU and
beyond. We translate our policy solutions into arguments for new or revised laws, and
keep pressure on instifutions and authorities to make sure the laws achieve their
environmental aims and where necessary we bring cases to court to make sure laws are
respected and upheld. Our work is is funded by grants from foundations and institutional
donors, by donations and by limited consultancy income.

3. ClientEarth welcomes the SRA's consultation proposal to remove the restriction on
solicitors being required to practice through a firm authorised by one of the legal
regulators whenever providing services to the public. This restriction is an anomaly that
places solicitors who do not work in a solicitor's firm at an unfair disadvantage when
compared with non-solicitors. -

4. ClientEarth is not regulated by the SRA. ClientEarth is a registered charity in the UK.
ClientEarth employs solicitors among its programme staff as well as other experts with a
range of backgrounds and qualifications in our three offices. Our employees who are
solicitors hold practising certificates, and it is understood that for the purposes of the
SRA they operate as in-house solicitors. ClientEarth also holds Public Indemnity
Insurance (PIl).

ClientEarth is a.charity registered In
England and Wales, number 1053988
Company number 02863827
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ClientEarth, as a not-for-profit body and charity, meets the criteria for carrying out reserved
legal services under the transitional provisions in section 23 of the Legal Services Act 2007
(LSA). The SRA refers to such bodies as 'Special Bodies’ and we note that in relation to
them the SRA proposes:

“ .. lo develop a framework that is flexible enough fo allfow the LSB to consider ending those
transitional arrangements, and to bring special bodies within SRA entity regulation... we
propose to develop a framework that is broadly similar to the approach we have previously
taken to the regulation of multidisciplinary practices (MDPs) with entity requlation applying
only where appropriate and proportionate.” (para. 95 of the Consultation Paper)

5. We therefore intend to accept the SRA's offer, at para 96 of the Consultation Paper, to
engage with the SRA Innovate programme to help devise a regulatory framework that
will allow ClientEarth to provide reserved activities without the burden of unnecessary
regulation. The SRA in the Consultation paper seeks views on a wide number of issues
arising from it consultation proposals that are relevant to individual solicitors, solicitor's
firms and a variety of other individuals and organisations that provide and use legal
services. ClientEarth, in this response, will therefore focus on the questions that are the
most pertinent to its work, namely questions 16, 24, 28 and 29 in Section 3 of the
Consultation Paper only.

ClientEarth's response

"Question 16: What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through alternative legal
services providers?”

6. We consider the implementation of this proposal to be essential to remove the current
anomaly with respect to solicitors. The current rules create an unnecessary restriction on
the activities of in-house salicitors and alternative legal service providers, which places
them at an unfair disadvantage when it comes to delivering non-reserved legal services
to members of the public.

7. We therefore support the proposal.

8. Consequential changes should be made to the PFR, in particular to delete or amend
Rule 4, In-House Soalicitors when the SRA reviews these. At present Rule 4 is
unnecessarily complicated as well as unduly restrictive. We understand that a further
consultation will be held on such changes.

"Question 24. What are your views on whether and when in house solicifors or those
working in Special Bodies should be permitted to hold client money personally ?"

9. We have no view on this matter. In practice, as a responsible employer, and given the
nature of ClientEarth's funding, we would be unlikely to have client monies held by an
individual siaff solicitor.

“Question 28. Do you think that we should retain a requirement for Specisl Bodies fo have
PIl when providing reserved legal activities to the public or a section of the public?



? ClientEarth

Question 29. Do you have any views on what Plf requirements should apply to Special
Bodies?”

10. ClientEarth does not ebject ta the requirement for Special Bodias to have Pll when
providing reserved legal activities to the public or a section of the public. However, such
Pll must be proportionate to the level of activity undertaken and likely risk, when
resarved activities only form a small part of a Special Bodias work and the risk of a claim
is low.

11. In summary, we support a minimalist regulatory approach for charities and nat-for-profit
organisations (and solicitors emplayed by them) that is proportionate to their risk profile
and recognises the valuable legal services they pravide to members of the public under
the terms of their constitution and charitable registration.

12. A copy of this response will be sent to the Innovate team.

Yours faithfully,

Gillian Lobo

Lawyer, Climate Damage
ClientEarth

+44(0) 20 3030 5983
globo@clientearth.org

Karla Hill
Director, Programmes
ClientEarth

+4420 7749 5972
khill@clientearth.crg
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Dear Sirs
Looking to the Future

This letter responds to your Consultation - Looking to the Future. In response to your specific

questions:
1. No, we have not.
2. Not entirely. In paragraph 43, you say that the Principles are intended to “convey a

clear message" about your Regulatory Purpose. We do not endorse your view of your
Regulatory Purpose. In our view, the SRA has a duty also to members of the
profession to ensure that it is held in high regard both in this country and
internationally. This therefore is to underpin, for instance, London as a centre for
legal and financial services. Members of the profession should expect to look to the
regulator to protect and enhance the profession's reputation. Against that background,
we would suggest Principle 2 should be amended to read:

"ensure your conduct does not damage the reputation of the profession”

In relation to Principle 3, the SRA needs to explain what it means by this. As the
2015 Report "Independence, Representation and Risk" (Chapter 4) makes clear, it is
not understood: "the current definition of independence in the SRA handbook does

103024-3-7828-v0.5 GLB-8040-ParM
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not necessarily account for many of the complexities and nuances of independence in
today's large legal practices”.

It may become apparent in trying to explain this term that it alone is insufficient and
more than the single word may be needed in the Principle.

3. No; see above.
4. Subject to the points made in 2 above, no.
5. In our view, there is significant risk in moving away from a "detailed” Code. It

permits solicitors / firms to take the view that something is not clearly prohibited and
therefore to push boundaries and/or take a risk on the basis that they can always argue
the point if challenged. There are endless areas where this arises. Just some
examples are as follows:

(a) in complying with the duty of confidentiality, is it acceptable to take "inward
secondees” — i.e. in-house lawyers from clients in circumstances where your
firm holds confidential information from competing organisations? If so, what
protections need to be put in place?

(b) if you are appointed by X to act for Y (X choosing you because it is paying
Y's fees) and X makes it clear you must not advise Y on anything other than
certain points, should you decline to act on the basis that you are in breach of
(new) Principle 2 and/or 3 and/or 6? (See Independence Report mentioned in
2 above; "Shadow Clients" at Chapter 4, page 59 ff).

(c) At what points does the success fee on any work amount to an "own interest”
conflict? Is it controlled by what is permitted at law under CFA's? If so, how
do the higher sums now permitted under DBA's affect the position? Given

that these apply only to contentious work, what is the position in transactional
work?

These are all issues which have been put to the SRA and on which there has been no
answer. In our view, if a regulator does not make the effect of its rules clear, its
ability to enforce is undermined. The less the practical guidance in the Code, the less
clear the effect of the provisions.

6. No; we do not believe it will make it easy for solicitors to know how to act in detailed
practical situations.

7. No.

103024-3-7828-v0.5 = GLB-8040-ParM
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10.
11.
12.

13.

14.

14(a)

15.

Yes; a proper explanation of what is meant by “independence”; guidance on issues
such as those mentioned in 5 above; greater attention to the conduct of in-house
solicitors in demands they make of solicitors instructed on behalf of their employers.

It is vital that Option 1 is retained. The current "exception” which permits a firm to
act for competing clienis is very important for City firms. It reflects practice not just
here but in all countries other than some in Scandinavia. In the context of this, the
first sentence of your paragraph 63 is wrong. The only circumstance in which option
2 would work is if (sophisticated) clients are able to waive a conflict. Again, England
& Wales is unusual in not permitting this.

The writer of this letter chaired the Committee which led to the adopted of the current
rules in 2006. He is happy to explain further the background to the current
"exceptions” and why, illogically, the rules do not permit conflict waiver if that would
be helpful.

Yes, but the practical assistance it provides for firms is limited.
No.
There is a lot which could usefully be added — please see 5 above.

Yes. It needs to be clear that "clients” in clause 3.5 applies only to current clients: the
duty to inform is part of a solicitors fiduciary duty which ends on completion of the
retainer. In addition, it is unclear in clause 2.3 whether "those you... contract with" is
limited to others providing legal services or extends to all suppliers. The degree of
record keeping under clause 2.2 needs to be made clear.

Yes.

The position helps to establish the authority within a firm of the individual with risk
and compliance responsibilities. On the other hand, as the Code increasingly ceases
to have practical guidance for solicitors, they increasingly do not refer to it and the
existence of a COLP encourages this distancing from the regulatory rules - they
assume that the COLP will have put in place internal procedures to cover anything
required by the SRA. Increasingly, lawyers simply refer to those internal rules and
guidance and tend to ignore the Code.

The SRA needs to be able to provide swift and practical answers to questions put to it,
and to publicise its position for the benefit of other COLPs / firms. The issues in 5
above are just three examples.

103024-3-7828-v0.5 == GLB-8040-ParM
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16.

17.

18.
19.

20.

21.
22,
23.
24,
25.
25(a)

26.

| FFORD CLIFFORD CHANCE LLP

A NCE

We believe there are serious defects in the proposal. It cannot be right that solicitors
in "alternative legal services providers" can provide non-reserved legal services
without being bound by the same conflict rules and the same insurance requirements.
Not only is that uncompetitive, but it also threatens to bring the "solicitor” brand into
disrepute. ~ Solicitors in the unregulated sector would also be without the risk
management requirements of the SRA at entity level. We do not see why the SRA
would not consider any solicitor acting without meeting these standards to be in
breach of proposed Principle 2.

The proposal will likely drive law firms to hive off non-reserved legal activities into
entities not regulated by the SRA.

It is also crucial to establish whether privilege will attach to work done by solicitors in
the unregulated sector and to unqualified staff supervised by them. If it does not, this
will likely bring the solicitor brand into disrepute when clients are prejudiced as a
result.

We would be unlikely to want to hive out solicitors into an unregulated entity but if —
as would seem likely — this would result in a material saving in the cost of regulation
and other firms did it, we would likely have to follow. The issue of privilege would
probably be the main impediment.

We agree with this proposal.
We do not have a view on this issue.

The clients of this firm — sophisticated buyers of legal services — do not require this
information. For unsophisticated clients, we think this information should be
provided.

We do not have a view on this.
No.

Yes.

We do not think they should do so.
Yes.

n/a

No.

103024-3-7828-v0.5 HEr. GLB-8040-ParM
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27.

28.

29.

30.

31.

32,

33.

Il FF ORD CLIFFORD CHANCE LLP
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Yes. All solicitors should be subject to the same insurance requirement. Anything
else risks bringing the "solicitor” brand into disrepute. It also fails to ensure a level
playing field and is therefore uncompetitive.

Yes, and that it should apply also to solicitors in Special Bodies who carry out non-
reserved legal services.

We see no reason why it should not be the same as for other regulated entities.

Given that we are not in favour of solicitors working in an unregulated environment,
no.

No.

Our only observation is that this shows how impractical the proposals are. It will be
virtually impossible to separate / distinguish the solicitor from the unregulated entity
and it will in practice be very hard indeed for the SRA to intervene at all.

Yes: it should be a defining feature of the entity being regulated by the SRA (the
position with ABS's being an anomaly). However, if the SRA proposals are put into
effect, we suspect that over time the solicitor brand will become fractured and
continuing regulation of non-reserved activities will become untenable.

We trust you will find these comments helpful.

Yours faithfully
C UL elea
Clifford Chance LLP

103024-3-7828-v0.5 = 5y GLB-8040-ParM



Consultation: Looking to the future - flexibility and public protection

Response ID:575

2. Your identity
Surname

READ
Forename(s)

TIM

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on behalf of my firm.
Please enter your firm's name:: Clifton Ingram LLP

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

I do not understand the context in which this question is asked.
4.

2. Do you agree with our proposed model for a revised set of Principles?

No.

The removal of the principles that solicitors should 'provide a proper standard of service to your clients', 'act
in the best interests of each client' and 'protect client money and assets' has negative implications for
consumer protection and the maintenance of professional standards.

The Principles should continue to refer to the solicitor's duty to keep the affairs of the client confidential.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

The creation of separate codes of conduct distinguishes the responsibilities of an individual solicitor,
wherever he or she is working, and those of a regulated entity. The creation of two codes is not an issue.
However, the approach creates two tiers of solicitors: those working in a regulated entity and those working
in an unregulated entity, with consequential risks to consumer protections and professional standards
which risk damaging the standing of solicitors and creating confusion for consumers;

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. Some solicitors might prefer a more definitive approach so that compliance is clearer
and there is less discretion for the SRA to determine when there is a breach, which could resultin
enforcement action that might have been avoidable if the Codes were clearer. It is difficult to take an
informed view on how the new Codes would work in practice be without seeing the associated guidance
which the SRA has not published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
clientinformation/identification. If this is not addressed, it is not clear which would take precedence where
such inconsistencies exist.



6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

9.

7.In your view is there anything specific in the Code that does not need to be there?

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

The consultation makes clear that solicitors employed by an unregulated entity would continue to be
regulated as individuals and would be subject to conflict rules. However, as the conflicts rules will not apply
to unregulated entities, in practice they will not have much effect if any on the unregulated entities whilst the
regulated entities will be subject to the same level of restriction as they are now or, potentially, a greater
level depending on which of the two options on conflicts is adopted by the SRA.

The SRA offers two options for dealing with conflicts:

- Option 1 largely replicates the 2011 Code, in prohibiting a solicitor from acting where there is a conflict or
significant risk of such a conflict, unless specified circumstances are met and protections are provided.

- Option 2 would narrow the ability to act given that it provides for a complete bar on acting where there is
an actual conflict, and protections to be putin place if there is a significant risk of a conflict.

Option 2 may be unworkable because itis not always possible to identify that an actual conflict exists and a
solicitor may unwittingly act in a conflict situation. Because the non-regulated colleagues of regulated
solicitors would not be subject to conflict rules, there is a risk of confusion to consumers, a very favourable
competitive advantage to unregulated entities and lack of a fundamental consumer protection for clients of
unregulated entities.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

13.

11. In your view is there anything specific in the Code that does not need to be there?

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?
15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles



either assist or do not assist with compliance.

Consideration of these questions will benefit from the input of current COLPs and COFAs who are best
placed to identify unnecessary requirements while firms and sole practitioners will also wish to consider
how valuable the roles themselves are.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

See above
18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

There is insufficient evidence to support these proposals or the expected benefits from their
implementation, which are stated to include improved access to quality services at affordable prices,
enhanced professional standards, and increased employment opportunities.

In particular, the proposals could have undesirable and/or unintended consequences as follows:
Reputation and standing of solicitors

The proposals may result in two tiers of solicitors. Those working in unregulated businesses are unlikely to
be able to give advice which is legally privileged, will not be required to have PII, clients will not have the
benefit of compensation fund and the protection of the principles governing conflicts of interest. Not only is
this likely to create consumer detriment and confusion but itis likely to damage the reputation of the title of
solicitor.

Legal Professional Privilege (LPP)

LPP should attach to clients seeking advice from a solicitor holding a current practising certificate wherever
he or she practises and any attempts to dilute or make LPP more difficult to obtain or enforce could erode
the concept of LPP, which is a cornerstone of the justice system and a key right of clients. This could also
undermine the standing of the solicitor profession both at home and abroad. Itis not right in principle for
LPP to be a distinguishing factor between regulated and unregulated service providers.

Itis likely that in-house solicitors working in an unregulated entity, for example a local authority, providing
advice to individuals or organisations other than the unregulated entity would not have the protection of
LPP.

Conflicts and confidentiality

The proposals will result in confidentiality only applying to individual solicitors working in an unregulated
entity, including in an in-house team, but not to the entity or to other employees. There is a risk thata
solicitor may unwittingly actin a conflict situation and that clients may not be aware of a potential or real
conflict of interest or of the fact that the entity is not subject to the rules on conflict. It also results in making
regulated entities less attractive because they will be competitively disadvantaged versus unregulated
entities.

Consumer protections - Professional Indemnity Insurance (PIl) and the Compensation Fund

Under the SRA's proposals, solicitors working in unregulated entities would not be required to have Pll and
their clients would not have access to the Compensation Fund if things go wrong. This risks eroding a key
element of current client protection. The proposals risk creating two tiers of client protections - with different
rules and protections applying to solicitors' clients depending on the kind of entity in which the solicitor is
working.

The SRA proposes that solicitors working from unregulated entities would be required to make sure that
their clients understand whether and how the services they provide are regulated and the protections
available to them. Even for those working within the legal sector, insurance and client protections are
complicated topics which are not easily digested and understood and clients cannot be expected to fully
comprehend the implications of purchasing their legal services through an unregulated provider. The
proposals also risk undermining or depleting the existing Compensation Fund as solicitors working from
unregulated entities would not have to contribute to the Fund; this would seem likely to mean that solicitors



working in regulated entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that could result from
the proposals.

Consumer confusion about status

Under the proposals, solicitors holding a current practising certificate would be able to use their title
whether providing legal services to the public through a regulated or unregulated entity. While a provider
would not be able to use the term 'solicitors firm' or 'solicitors' unless the entity was regulated by the

SRA this would seem unlikely to mitigate the risk of consumer confusion especially where the unregulated
entity described itself as a 'law firm' or 'legal services firm' or advertised that they employ solicitors.
Consumers will lose the assurance they currently have as to quality and protections when they engage a
solicitor. It is inappropriate that consumers will have to undertake fairly substantial due diligence. This will
additionally undermine the standing of the profession internationally.

Annual practising certificate (PC) fees

There is no information on this point and the SRA needs to undertake and publish an analysis of the
projected impact of its proposals on the PC fee, and in particular the turnover based firm fee. The SRA
should not close this consultation until this information is available.

Supervision

Newly qualified solicitors without any experience would be able to set up their own unregulated firms.
Newly qualified solicitors working in an unregulated entity would no longer have the requirement of support
and guidance from more experienced solicitors. This will increase the risks to clients as well as putting
newly qualified solicitors themselves at risk, and negatively impact on the standing of the solicitor
profession Damage to standards will increase incrementally as this applies year on year and fewer
solicitors in unregulated entities have ever received supervision.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

See answer to Q 16 above
20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

23.

21. Do you agree with the analysis in our initial Inpact Assessment?

24.

22. Do you have any additional information to support our initial Inpact Assessment?
25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

See reply to Q 16 above



26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

See reply to Q 16 above
28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

31.
29. Do you have any views on what Pll requirements should apply to Special Bodies?

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

See reply to Q 16 above

33.

31. Do you have any alternative proposals to regulating entities of this type?
See reply to Q 16 above

34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

See reply to Q 16 above
35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?
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Consultation: Looking to the future - flexibility and public protection

Response ID:609

2. Your identity
Surname
Earl
Forename(s)
Anthony Howard

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on behalf of a local law society
Please enter the name of the society.: Cornwall Law Society

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

No
4.

2. Do you agree with our proposed model for a revised set of Principles?
No

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

The removal of the principles that solicitors should 'provide a proper standard of service to your clients', 'act
in the best interests of each client' and 'protect client money and assets' has negative implications for
consumer protection and the maintenance of professional standards.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

The Principles should continue to refer to the solicitor's duty to keep the affairs of the client confidential

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

No
8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

The creation of separate codes of conduct distinguishes the responsibilities of an individual solicitor,
wherever he or she is working, and those of a regulated entity. The creation of two codes is not an issue.
However, the approach creates two tiers of solicitors: those working in a regulated entity and those working



in an unregulated entity, with consequential risks to consumer protections and professional standards
which risk damaging the standing of solicitors and creating confusion for consumers;

9.

7. In your view is there anything specific in the Code that does not need to be there?

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?
11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

The consultation makes clear that solicitors employed by an unregulated entity would continue to be
regulated as individuals and would be subject to conflict rules. However, as the conflicts rules will not apply
to unregulated entities, in practice they will not have much effect if any on the unregulated entities whilst the
regulated entities will be subject to the same level of restriction as they are now or, potentially, a greater
level depending on which of the two options on conflicts is adopted by the SRA.

The SRA offers two options for dealing with conflicts:

- Option 1 largely replicates the 2011 Code, in prohibiting a solicitor from acting where there is a conflict or
significant risk of such a conflict, unless specified circumstances are met and protections are provided.

- Option 2 would narrow the ability to act given that it provides for a complete bar on acting where there is
an actual conflict, and protections to be putin place if there is a significant risk of a conflict.

Option 2 may be unworkable because itis not always possible to identify that an actual conflict exists and a
solicitor may unwittingly act in a conflict situation. Because the non-regulated colleagues of regulated
solicitors would not be subject to conflict rules, there is a risk of confusion to consumers, a very favourable
competitive advantage to unregulated entities and lack of a fundamental consumer protection for clients of
unregulated entities.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. Some solicitors might prefer a more definitive approach so that compliance is clearer
and there is less discretion for the SRA to determine when there is a breach, which could resultin
enforcement action that might have been avoidable if the Codes were clearer. It is difficult to take an
informed view on how the new Codes would work in practice be without seeing the associated guidance
which the SRA has not published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
client information/identification. If this is not addressed, it is not clear which would take precedence where
such inconsistencies exist.

13.

11.In your view is there anything specific in the Code that does not need to be there?
Please see answerto 10

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?
Please see answerto 10

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any



particular clauses within them?

Please see 10

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Yes
17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

Clearer definition of their duties with case studies and consideration of different duties in some respect
depending on the size of the firm

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

There is insufficient evidence to support these proposals or the expected benefits from their
implementation, which are stated to include improved access to quality services at affordable prices,
enhanced professional standards, and increased employment opportunities.

In particular, the proposals could have undesirable and/or unintended consequences as follows:
Reputation and standing of solicitors

The proposals may result in two tiers of solicitors. Those working in unregulated businesses are unlikely to
be able to give advice which is legally privileged, will not be required to have PII, clients will not have the
benefit of compensation fund and the protection of the principles governing conflicts of interest. Not only is
this likely to create consumer detriment and confusion but it is likely to damage the reputation of the title of
solicitor.

Legal Professional Privilege (LPP)

LPP should attach to clients seeking advice from a solicitor holding a current practising certificate wherever
he or she practises and any attempts to dilute or make LPP more difficult to obtain or enforce could erode
the concept of LPP, which is a cornerstone of the justice system and a key right of clients. This could also
undermine the standing of the solicitor profession both at home and abroad. Itis not right in principle for
LPP to be a distinguishing factor between regulated and unregulated service providers.

It is likely that in-house solicitors working in an unregulated entity, for example a local authority, providing
advice to individuals or organisations other than the unregulated entity would not have the protection of
LPP.

Conflicts and confidentiality

The proposals will result in confidentiality only applying to individual solicitors working in an unregulated
entity, including in an in-house team, but not to the entity or to other employees. There is a risk thata
solicitor may unwittingly actin a conflict situation and that clients may not be aware of a potential or real
conflict of interest or of the fact that the entity is not subject to the rules on conflict. It also results in making
regulated entities less atiractive because they will be competitively disadvantaged versus unregulated
entities.

Consumer protections - Professional Indemnity Insurance (PIl) and the Compensation Fund

Under the SRA's proposals, solicitors working in unregulated entities would not be required to have Pll and
their clients would not have access to the Compensation Fund if things go wrong. This risks eroding a key
element of current client protection. The proposals risk creating two tiers of client protections - with different
rules and protections applying to solicitors' clients depending on the kind of entity in which the solicitor is
working.

The SRA proposes that solicitors working from unregulated entities would be required to make sure that
their clients understand whether and how the services they provide are regulated and the protections



available to them. Even for those working within the legal sector, insurance and client protections are
complicated topics which are not easily digested and understood and clients cannot be expected to fully
comprehend the implications of purchasing their legal services through an unregulated provider. The
proposals also risk undermining or depleting the existing Compensation Fund as solicitors working from
unregulated entities would not have to contribute to the Fund; this would seem likely to mean that solicitors
working in regulated entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that could result from
the proposals.

Consumer confusion about status

Under the proposals, solicitors holding a current practising certificate would be able to use their title
whether providing legal services to the public through a regulated or unregulated entity. While a provider
would not be able to use the term 'solicitors firm' or 'solicitors' unless the entity was regulated by the

SRA this would seem unlikely to mitigate the risk of consumer confusion especially where the unregulated
entity described itself as a 'law firm' or 'legal services firm' or advertised that they employ solicitors.
Consumers will lose the assurance they currently have as to quality and protections when they engage a
solicitor. It is inappropriate that consumers will have to undertake fairly substantial due diligence. This will
additionally undermine the standing of the profession internationally.

Annual practising certificate (PC) fees

There is no information on this point and the SRA needs to undertake and publish an analysis of the
projected impact of its proposals on the PC fee, and in particular the turnover based firm fee. The SRA
should not close this consultation until this information is available.

Supervision

Newly qualified solicitors without any experience would be able to set up their own unregulated firms.
Newly qualified solicitors working in an unregulated entity would no longer have the requirement of support
and guidance from more experienced solicitors. This will increase the risks to clients as well as putting
newly qualified solicitors themselves at risk, and negatively impact on the standing of the solicitor
profession Damage to standards will increase incrementally as this applies year on year and fewer
solicitors in unregulated entities have ever received supervision.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

Please see response to 17
20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

Please see reply to question 17 as to general concerns

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

Please see reply to question 17

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

Yes this should be a requirement of all firms carrying out legal services
23.

21. Do you agree with the analysis in our initial Inpact Assessment?



24.
22. Do you have any additional information to support our initial Inpact Assessment?
25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

Yes

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

Consideration of this question will benefit from the input of current in-house teams and relevant local
employers.

27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

yes but careful consideration has to be given so as to avoid confusion with consumers as to whether they
have the protection or not of the compensation fund

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

careful consideration has to be given so as to avoid confusion with consumers as to whether they have the
protection or not of their solicitor having Pll cover

29.
27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

The potential problems set out in previous replies and the concern that the consumer is not going to be
protected from knowing that they may obtain legal advise from an in house solicitor or unregulated solicitor
who will be carrying out regulated legal work without the protection of that solicitor having Pll cover or
having access to the compensation fund. The differences in the consumers protection must be clear to the
public

30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

Consideration of this question will benefit from the input of special bodies, such as law centres, which play
an importantrole in providing access to justice for vulnerable people who may not be able to afford access
to legal services.

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

Consideration of this question will benefit from the input of special bodies, such as law centres, which play
an important role in providing access to justice for vulnerable people who may not be able to afford access
to legal services.

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

33.



31. Do you have any alternative proposals to regulating entities of this type?
34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

All solicitors or alternative legal providers should be subject to the same rules and provide the same
protection to the consumers so that we are all working on a level playing field

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

yes
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Looking to the future - flexibility and public protection

Response by the Council of Mortgage Lenders
to the Solicitors Regulation Authority consultation paper

Introduction

1. The CML is the representative body for the residential mortgage lending industry that includes
banks, building societies and specialist lenders. Our 139 members currently hold around 97% of the
assets of the UK mortgage market. In addition to home ownership, CML members also lend to
support the social housing and private rental markets.

2. We welcome the opportunity to respond to this consultation. We have responded only with
regard to the aspects of the consultation of most interest to our members. Enquiries on the content of
this consultation should be sent to jennifer.bourne@cml.org.uk

Enforcement policy

3. We note that the SRA is planning to consult on their enforcement strategy later this year.
Streamlining existing regulation by moving from relatively prescriptive rules to principles-based
regulation, with increased flexibility in how to apply the rules, means there is a greater reliance on
regulated firms and individuals to exercise good judgement as to whether they are compliant.

4. Good guidance and support from the regulator will therefore be essential to ensure that firms
and individuals do not, deliberately or innocently, relax the standards expected of them, which can
then be detrimental for their clients. We welcome the intention to provide guidance in the form of
toolkits and case studies. This will need to be supported by strong supervision and enforcement. Post
credit-crunch, lenders uncovered significant solicitor fraud and we have previously expressed concern
about the SRA’s enforcement of its regulated firms. We therefore welcome the forthcoming review of
enforcement.

Simplified code of conduct for solicitors

5. With regard to the conflict of interests section of the code, and Q9 in particular, it is important
that any changes made to the current code should not impact on what is currently acceptable practice
in the conveyancing profession around joint representation of lenders and borrowers. The proposed
drafting will lose some of the detail that exists in relation to lender and borrower representation in
conveyancing transactions and it would be helpful to understand whether this will be retained in
guidance or case studies. (refer to Q5 of CP)

Where solicitors can practise

6. We only have a general comment that, as clients, our members will want to be reassured that
wherever a solicitor is practising, they are subject to the same standards; and that the client
protections remain the same regardless of where the solicitor is practicing. We agree that sole
practitioners should only provide reserved legal services as an entity regulated by the SRA, or
another approved regulator.

Handbook reform: what it means for consumer protection

7. We note that a solicitor working in an alternative legal provider does not have the same
protections that would apply if they were working in an SRA authorised firm. We agree it will need to
be made clear to clients what protections will apply, and that SRA should require their firms to display
such information to consumers (Q20). Lender clients will consider the level of protection afforded
them in deciding whether they wish to use the services of a solicitor in an alternative legal provider.

address  North West Wing Bush House Aldwych London WC2B 4P)
telephone 0845 373 6771 fax 0845 373 6778 website www.cml.org.uk
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8. In relation to client money, we agree that solicitors working in an alternative legal services
provider should not hold client money in their own name. This could open up additional risks around
the sole control of client monies, as well as the other matters highlighted in the consultation paper.
(Q23)

9. In relation to the Compensation fund, we note that access to the Compensation Fund is
already restricted for lender clients, but we make the general observation that it must be made clear
to clients of solicitors working in alternative legal providers that they will not be able to access the
fund. (Q25)

10. In relation to the proposal not to make individual professional indemnity insurance cover a

requirement for individual solicitors, we would expect that lenders will need to take into account the
client protections afforded by the alternative legal provider and may choose not to use a solicitor if

they feel that the protections available to them as a client are not robust enough.

Intervention

11. We note and agree with the proposed position around interventions for individual solicitors
and regulated firms versus unregulated firms.

Tracking documents and case studies

12. We have reviewed the tracking documents for the proposed codes for firms and individuals,
and the case studies provided on the SRA website.

13. As we highlighted earlier, we note that the draft code and tracking documents will remove
most of the indicative behaviours. I.B 3.7 currently sets out when it is appropriate to act for both buyer
and mortgage lender in a conveyancing transaction, in the wider context of conflicts of interest. We
anticipate that without some form of additional guidance, and or case studies in this area, the well-
accepted custom of joint representation of buyer and mortgage lender in a conveyancing transaction
may unnecessarily be questioned by those new or inexperienced in conveyancing, which could cause
unnecessary delays or concerns. It also removes the reference to the agreed certificate of title
between the CML and Law Society, which again may give rise to queries about that document’s
status which is well-accepted. We would therefore urge that IB 3.7 is retained in some way, either by
direct reference in the Code or in guidance.

14. We welcome the inclusion of a requirement for client identification, however we feel that
guidance and/ or case studies will be of benefit as to what is ‘appropriate’. Currently there are a range
of ways to check a client’s identification, some more robust than others. The existing anti-money
laundering legislation and guidance as well as the wider issue of fraud should be considered when
considering guidance as to what is appropriate.

CML

September 2016



Consultation: Looking to the future - flexibility
and public protection

Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

We are supportive of the need to maintain high standards in the profession and
secure that all those practising as Solicitors satisfy the criteria in the Suitability Test
2011.

We know of no situations where the practical application of the test has created any
issues for individuals or employers.

Page 1 of 34 www.sra.org.uk
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Question 2

Do you agree with our proposed model for a revised set of Principles?

We welcome the simplification of the principles, but note particularly the removal of
the principle to “protect client money and assets”. While this could be considered to
be a behaviour consistent with acting in the best interests of each client, the
presence of specific accounts rules and the apparently high incidence of Solicitors
who are brought before the SDT for failing to handle client assets correctly, leads us
to conclude that this is valuable to retain as a separate principle. This is particularly
important to Local Authorities as clients of external Solicitors, as our assets are in
fact public assets and tax payers’ money, which we have a duty to manage
appropriately.

We note that while local authorities are subject to the Public Sector Equality Duty
under the Equality Act 2010 in a way that many regulated entities are not, the
presence of a principle around equality, diversity and inclusion seems incongruous
when read alongside the other principles, which focus on specific professional
conduct. As we must act in a way consistent with the principle by virtue of the
Equality Act 2010, we do not object to the inclusion of this principle, but felt this a
relevant observation to make. We note that this is broadly consistent with the existing
principles and is something that the SRA considers important in terms of maintaining
confidence in the profession.
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

While we welcome the simplified approach and don’t feel that the deletion of existing
principle 5 (provide a proper standard of service to your clients) has much impact, the
absence of the word ‘“trust” from the revised principles is surprising. In the context of
the SRA’s recent “Question of Trust” campaign, the concept of being able to trust
your legal advisor, seems distinct to having confidence in them or the profession. The
wording of this Question 3 suggests too that the SRA believes there is a distinction
between trust and confidence. Perhaps revised principle 2 could be amended to read
(or similar):

“2. ensure that your conduct upholds public confidence in the profession and trust in
those delivering legal services”
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

No — the reduced number and simplified approach to the principles will make it easier
to apply the Principles across practice areas, including Local Government and other
sectors where there may be differing levels of regulation and oversight from other
bodies.
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Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

It will be of particular use to receive guidance from the SRA as to the application of
the new Codes and Practice Framework Rules (in due course) to the conduct of
reserved and non-reserved activities by local authority legal teams, using existing
local government powers under the Local Authorities (Goods and Services) Act 1970,
the Yorkshire Purchasing Organisation Case and existing Rule 4 of the Practice
Framework Rules. Please see further below.
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

The simpler, more focussed code is to be welcomed. In terms of in house practice,
as highlighted below in our response to Question 8, it is in the interests of both the
SRA and in house Solicitors to have clarity as to what is meant by “public or a section
of the public”, specifically in the context of local authority employed Solicitors who
wish to provide advice to other bodies within the powers set out by the Local
Authorities (Goods and Services) Act 1970. We cannot understate how important this
is to understand.

We feel the drafting of 6.4 could be clarified in terms of the phrase “information
material to the matter”.
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Question 7

In your view is there anything specific in the Code that does not need to be
there?

Section 8.4 references referrals of disputes to ADR - we are not aware that this is a
current requirement. What happens if we do not agree to use the scheme operated
by that body? It would be useful to receive some further clarity around this.

Please see response to question 9 in relation to conflicts of interest.
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

While it is perhaps not a matter to be immediately included in the code, it is in the
interests of both the SRA and in house Solicitors to have clarity as to what is meant
by “public or a section of the public”, specifically in the context of local authority
employed Solicitors who wish to provide advice to other bodies within the powers set
out by the Local Authorities (Goods and Services) Act 1970. Section 8.1 may need to
be amended accordingly.
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Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

Option 2 is preferable as it simplifies matters and not only protects clients, but
Solicitors, by prohibiting acting in situations of actual conflicts of interest and allowing
for similar exceptions where there is a significant risk of a conflict of interest arising,
as is currently provided for. Option 1 suggests that you can act in the presence of a
conflict of interest, with safeguards, but we would question whether that should
actually the case.

The shorter drafting in Option 2 is sufficiently wide to allow for consideration of
matters that are in Option 1, specifically that at (b).

Both versions appear to be somewhat circular in the context of the current definition
of “Client Conflict” which refers to actual conflicts and significant risks of conflicts.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

We do not have any comments to make in relation to this question as it is not
specifically relevant to local authority practise.
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Question 11

In your view is there anything specific in the Code that does not need to be
there?

We do not have any comments to make in relation to this question as it is not
specifically relevant to local authority practise.
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

We do not have any comments to make in relation to this question as it is not
specifically relevant to local authority practise.
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

We do not have any further specific issues to highlight.
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

We do not have any comments to make in relation to this question as it is not
specifically relevant to local authority practise.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

We do not have any comments to make in relation to this question as it is not
specifically relevant to local authority practise.
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

In terms of local government lawyers, this proposal would enable us to deliver non-
reserved legal services to other public sector bodies, the third sector and the public
through the medium of a trading company (in line with the applicable local
government legislation around charging and trading). In reality, the larger proportion
of the work undertaken by local authority legal teams is in fact reserved activities and
so we would question whether this would be a particularly appealing avenue, as it
may be more profitable in the medium to long term to create an ABS instead.

While alternative legal service providers may choose to employ Solicitors to
supervise the non-reserved work, it seems unlikely that this will be an immediate
reaction to the changes, as the costs for the businesses will increase, including in
relation to the costs of compliance. We feel these changes are unlikely to have a
large impact on provision through alternative legal service providers.

However, if it could be evidenced that this would lead to increased supervision by
regulated individuals of currently unregulated legal work to consumers, we feel that
this could only have a positive effect on the protection of consumers and confidence
in the profession.

The question raised at paragraph 89 is important in relation to whether privilege
would still apply to advice provided by an alternative legal service provider,
employing Solicitors in some roles.

We note that Annex 5 to the Consultation at page 26 includes a scenario where the
new approach to regulation would allow individual in house Solicitors the ability to
provide non reserved legal advice to the public. This of course does not recognise
the additional step required by local authorities in providing services to the public of
establishing a trading company. We do not agree that this is a likely scenario, despite
the interest shown by a number of local authorities around becoming an ABS. A large
part of local authority’s work is advocacy and property transactions, which as
highlighted above are reserved legal activities.

Furthermore, if such advice would not be privileged we would be extremely
concerned as to the implications of that for recipients of such advice. Legal
professional privilege is an essential element of a functioning legal system. Privilege
should attach to clients seeking advice from anyone holding a current practising
certificate, no matter the entity they are employed within.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Please see our response to question 16.
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

Local authority employed Solicitors operate to provide non-reserved and reserved
activities, primarily to their employer. The local authority itself is not an entity
authorised by the SRA. Where the core work of a local authority employed Solicitor is
reserved activities, they do so on the basis set out at paragraph 8 of the consultation
document.

As stated previously in our response, the point which is vital for us to understand is
the extent to which other local authorities, public and third sector bodies fall within
“public or section of the public”. The SRA has received a copy of the opinion of
James Goudie QC in response to a request for an opinion from Lawyers in Local
Government and the Local Government Association, as to whether such bodies
would fall within “public or section of the public”. This was unequivocal in its
conclusion that the above wording did not prohibit local authority employed Solicitors
from providing reserved legal activities to the types of body indicated above. In
discussion, the SRA has highlighted that the Legal Services Board is able to request
guidance on this wording (which originates from the Legal Services Act 2007) from
the government.

We feel that this is of such importance, that the SRA and LLG should jointly approach
the LSB to make such a request of the government as soon as possible, so that this
can be clarified and the outcome of the SRA’s regulatory review can reflect this new
information.
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Question 19

What is your view on whether our current ‘qualified to supervise' requirement
is necessary to address an identified risk and/or is fit for that purpose?

While recognising that the requirement does not apply to local government legal
teams, the existing requirements seem overly prescriptive and ultimately not fit for
purpose. As the SRA recognises in paragraph 101, the requirement to have practised
for at least 36 months within the last 10 years is ho guarantee of their current
knowledge of the law, nor their ability to effectively supervise another.
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

For individuals and organisations which do not habitually instruct Solicitors, the legal
advice itself can be sufficiently daunting for them, let alone the consumer rights they
enjoy as users of such services. We feel it is therefore very important that consumers
have an easy way of accessing information in relation to the protections afforded to
them, particularly in the context of a fast paced and changing market.
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Question 21

Do you agree with the analysis in our initial Impact Assessment?

While it is difficult to predict with 100% certainty how the market will respond to the
proposed changes, the conclusions drawn seem logical. However, as highlighted
above, the assumptions made in relation to how local authority legal teams may react
to the changes are flawed and do not recognise the specific legislative environment

in which local authorities work, nor the nature of the work we undertake.
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

Please see response to question 21.
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Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

We agree with the proposed approach.
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

In house Solicitors would not normally be responsible for holding client money, as
they are an arm of the client organisation and will work closely with the finance
department. Where providing services to external bodies, they should be holding
money in accordance with the SAR or not at all (i.e. arranging for direct payments
between the purchaser and seller on a land transaction). However, this is not what
many external bodies are used to (if they have dealt with traditional firms) and in the
interests of opening up the market place to alternative service delivery models, it
seems sensible to provide this option.
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

We agree with the proposed approach, but also see there are risks in not providing
this or similar recourse for clients of solicitors working in alternative legal services
providers.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

We agree with the proposed approach, but would welcome the inclusion of an
obligation that applies now under the Practice Framework Rule 4.2(b) whereby a
Solicitor should ensure that their employer carries sufficient indemnities for the nature
of the work being undertaken.
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Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

This does potentially create a situation where a consumer receives negligent advice,
suffers a loss and is unable to recover their losses from the alternative legal services
provider. This is clearly not a desirable outcome.

Please see response to question 26.

Page 27 of 34 www.sra.org.uk



http://www.sra.org.uk/

Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the

public?

Yes, these are treated differently to non-reserved legal activities for a valid reason,
that they are potentially high risk and high value. It would be counter intuitive to allow
them to continue to provide services to the public, in a similar way to other Solicitors,
without some form of insurance or indemnity behind them.
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Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?

We do not have any specific views on this point.
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

We agree with the SRA'’s view that it is not desirable. It is inconsistent with the
legislative requirements and would be inconsistent with the approach otherwise being
adopted in terms of opening up the market.
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Question 31
Do you have any alternative proposals to regulating entities of this type?

We do not have any alternative proposals.
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within
them?

We do not have any views on this subject.
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

We agree with the SRA’s proposal.

Page 33 of 34 www.sra.org.uk



http://www.sra.org.uk/

Thank you for completing the Consultation questionnaire form.
Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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CLSA

Criminal Law Solicitors’ Association
Suite 2 Level 6
New England House, New England Street
Brighton, BN1 4GH
DX 2740 Brighton

Email: admin@clsa.co.uk
Tel: 01273 676725

The Criminal Law Solicitors” Association
Response to the SRA consultation
"Looking To The Future: Flexibility And Public Protection".
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The Criminal Law Solicitors' Association is the only national association entirely
committed to professionals working in the field of criminal law. The CLSA represents
criminal practitioners throughout England and Wales and membership of the Association
is open to any solicitor - prosecution or defence - and to legal advisers, qualified or
trainee - involved with, or interested in, the practice of criminal law. The CLSA is
responding to the consultation on behalf of its members.

In short, we understand it is proposed that there should be:

two codes of conduct;

no indicative behaviours;

fewer topline principles and the wording of those remaining should be varied;

an ability for solicitors to provide unreserved legal services through unregulated
entities;

e arevision of accounts rules including a new definition of client money.

By way of preamble, we are concerned as to the motives for the proposed reforms to
regulation.

Furthermore, it is unclear why these proposals are being brought forward so soon after
the root and branch revision of the regulation of solicitors necessitated by the Clementi
reforms.

We understand that the apparent justification for such a fundamental revision of the
regulatory framework is said to be "unmet need".

We are wholly unclear as to any evidence for this “unmet need” and further how the
proposals would, if it in fact exists, meet such a need.

It is clear to us that the “unmet need” envisaged by our regulators is not concerned with
advice deserts created by the reduction, sometimes wholesale, in availability of legal
laid for the most needy but, instead, the SRA appear to have identified a section of the
population requiring legal services provided by a solicitor which comprises of individuals
and small businesses who have to pay for legal services but who are not able or willing
to afford the legal services provided through regulated firms.

We have not seen any empirical evidence for the existence of this marketplace or the
need to create a new type of legal services provision by solicitors to provide it.

It is, in our view, wholly unsatisfactory to fundamentally alter the regulatory regime to
provide for need which has not been empirically quantified or allocated a monetary
value. It is almost as if someone has said it must exist so we will say that it does. We



are also concerned that our regulators see fit to attempt to manipulate or create a
market when in fact their role is to make sure that individuals and firms that we regulate
operate independently and with integrity in the interests of their clients and in the
wider public interest.

Not only are these proposals creating an unregulated market but one that seriously
weakens protection for clients. That development cannot be in the public interest unless
the ‘public interest’ is solely defined by cost cutting. A short term saving in professional
fees permitted by failure to properly regulate may cause serious problems far
outweighing any cost benefit savings including the diminution of the reputation of the
profession.

We have very real concerns about the proposals in the following areas especially in so
far as they impact on the stated aim of regulation:

A. Protection for the consumer

B. The creation of an uneven playing field and the creation of a two tier system

C. The cost of regulation, the allocation of that cost under the new regime and the
lack of provision for resource to enforce breaches of the code

D. The diminution of the solicitor brand

E. The methodology of the consultation and the process of change

In short we do not consider that there is a problem which needs fixing here.

If, however, we are wrong about that (and we do not believe that we are) now is not
the time to be engaging in wholesale regulatory reform when the existing regime is only
five years old.

Time has not yet been allowed for the new framework to "bed down". Furthermore,
firms have invested hugely in time and cost to deal with the current regulatory regime.

We find ourselves in a position of pleading with the SRA not to experiment with
regulation at what is already a great time of change within the profession and wider
afield.

Although it is not the Association’s primary concern, the economy as a whole is
potentially at risk from a perceived lack of confidence in the proper regulation of
solicitors. The concern is that this will force lawyers in other jurisdictions to evolve links
with legal services in other European countries. This would damage the wider UK
economy, the interests of our members and the interests of the public at large.

A. Protection for the consumer

Under the new proposals, solicitors will be entitled to work as employees of unregulated
businesses.

Those clients will not have the protections available to clients of regulated firms.
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It is no answer, in our view, to say that a solicitor employed in an unregulated entity
will be required to make the position clear in an engagement letter, for instance (even
if, of course, that solicitor will produce an engagement letter as we now know it, or at
all).

The solicitor “brand” resonates with the public's expectation that advice given by a
solicitor is correct, is free from conflict and other outside interests and is not only
backed up by the organisation in which they work but, if things go wrong, gives access
to compensation. This of course is backed up and reinforced by the SRA regulations.

Whilst the consumer may not initially see it, the deregulation of the profession (for that
is what it will be) will offer none of the safeguards demonstrated within the traditional
professional retainer, an unregulated company has no need to be sure of the consumer
safeguard “independently and with integrity in the interests of their clients”.

That of course may fall upon the individual solicitor as the only compensation route
available to a customer/client who seeks advice from a solicitor in an unregulated entity
will be against the solicitor him or herself. That cannot be in the interests of the public
at large or the individual consumer when the solicitor does not have the ultimate fall
back of a business to protect him or her.

Moreover, the public will not understand that the solicitor in an unregulated entity will
be giving advice which is unlikely to be subject to legal professional privilege.

Nor will the public understand that the same rules as to conflicts of interest which exist
in regulated firms will not exist in regulated entities between individual solicitors.

Perhaps most importantly, a solicitor advising within an unregulated entity will not have
the regulatory and compliance support that is available in a regulated firm. How can the
public be sure, for instance, that such a solicitor has kept himself up to date through
continuing professional development?

We are concerned that any measures, whether inspired by regulatory reform or not,
which weaken the concept of legal professional privilege will diminish the standing of the
solicitor and the advice they give.

The concept of legal professional privilege is already under challenge and if it can be
shown that in unregulated entities solicitors practise without the protection of legal
professional privilege that would be one more nail in the coffin of what is currently a
major outstanding difference between qualified, regulated lawyers and other
professionals.

We are also surprised that the issue of conflict of interest appears not to have been
thought through.

Where solicitors practice in a regulated firm then the conflict is regulated within the firm.
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Solicitors practising in a non-regulated entity under the proposals will not be subject to
the same rules concerning conflict. The public will find that, at the very least, confusing.

The protection of confidential information is fundamental to the relationship between a
solicitor and his client. It is a given. Equally fundamental is that a solicitor should not act
whether is a conflict of interest.

B. The creation of an uneven playing field and a two tier system
The proposals risk the creation of two classes of solicitors.

One class of solicitors will be able to deliver unreserved work through unregulated
entities and without traditional consumer protection. The other will be regulated very
much as before.

From the public's point of view it does not matter, we believe, whether an unregulated
entity is called "lawyers” and employs solicitors or is called a solicitors’ firm. The former
would be allowed and the latter would not. How is the prospective client to understand
the difference? Perhaps the unregulated companies offering legal services could be
called Unregulated Legal Service Companies, or ULSC for short, so as not to mislead the
public? What is certain in our view is that unregulated firms must be clear and
transparent in their communications with the public that the client will not have the
safeguards normally applicable were they to instruct a regulated firm.

If it is true that the employment of solicitors within an unregulated entity will drive down
cost (and we do not necessarily share the SRA's view that any cost saving will be
significant), solicitors practising in an unregulated entity will enjoy that undoubted
advantage over the solicitors practising in a regulated firm whilst offering none of the
protections available to the client within a regulated firm.

The potential price reductions for consumers must be accompanied by full disclosure as
to the risks. Otherwise, why have regulation in place at all for any entity if there is no
clear distinction between them which is openly accessible to the public? Competition
should be based upon more than price. Reliability and safeguards in place are as
important as the price for legal work.

We are also concerned that the lack of supervision and support available to solicitors
working within an unregulated entity will contribute to a lowering of professional
standards and, potentially, greater risk to the consumer in instructing such an individual
solicitor.

If the SRA reduction in costs argument is followed through, it seems likely to us that
unregulated entities will tend to employ newly qualified solicitors keen to find
employment which might not otherwise be available to them in the regulated sector.

The fact that the regulated sector of the profession has the ability to absorb a finite
number of newly qualified solicitors must not dictate or indeed contribute toward the



relaxing of , driving down or otherwise diminishing standards by the availability of
employment as a solicitor in an unregulated entity.

We are also concerned that, if as we suspect, unregulated entities would employ a
disproportionate number of newly qualified and young solicitors, the opportunities for
the top line principles to be compromised will be many.

This is not because young solicitors are less ethical or more likely to act in an
unprofessional way per se.

It is simply because they will be acting without direct regulatory supervision from their
employer and this in itself will contribute to all sorts of temptations and compromises
which will not otherwise be available within the regulated firms.

We do not wish to paint a picture of regulated firms as being beyond approach. Clearly
that is not the case. However, if you take away the culture of compliance and the
supervision of the COLP and COFA and replace it with an overriding expectation that the
interests of the unregulated entity should be paramount, there lies huge problems both
for the consumer and for the individual solicitor.

Advocacy is a reserved activity.

How is a court to determine whether a solicitor appearing before it is employed by a
regulated firm or an unregulated entity? It will certainly not enquire. The SRA is very
unlikely to enforce because it will not have the resources to do so.

It should not be underestimated how many international companies choose to invest in
the UK due to the high reputation and integrity of our judicial system and those who
work within it. Any erosion of respect for advocates by de-skilling or blurring of the
distinction will have an eventual impact upon our international competitiveness. Criminal
and commercial lawyers do understand that symbiotic relationship in reputational terms.

By the back door, we will see the increasing appearance of advocates from unregulated
firms until the distinction becomes blurred and, then, ceases to have any meaning in the
eyes of the consumer and no doubt the court

C. The cost of regulation, the allocation of that cost under the new regime
and the lack of provision for resource to enforce breaches of the code

There is a risk that if an economic and competitive advantage is identified by larger
firms to transfer the employment of many of their solicitors to an unregulated entity this
will create a huge shortfall in funding for the SRA.

This in turn will impact on the availability of resources to ensure compliance with not
only the code of conduct for firms but also, and crucially, the code of conduct governing
individuals’ professional standards.



It follows that where a practise in reserved activities dictates that a firm must be
regulated (as would be the case, for instance, of niche criminal law firms and other
smaller firms offering a criminal law service) it seems likely that the cost of regulation to
that firm will increase.

It is at least possible that the increase will be significant to make up for the loss of
practising fees paid by solicitor firms. Only a proportion of SRA funding is received from
individual practice certificate fees.

This possibility is of considerable concern to practitioners in criminal law who, it must be
accepted, are amongst the poorest remunerated in the solicitors’ profession, despite the
fact that they deal with peoples’ liberty and reputation which are obviously issues of
extreme importance.

The current existence of a network of criminal law firms across the country would be
challenged by this alone. Suddenly, criminal law firms could become at the same time
the most regulated, the poorest paid and the biggest contributors to the funding of the
SRA. That cannot be right.

D. The diminution of the solicitor brand

Those who practice in the public eye, such as advocates in the criminal courts, will be
constantly aware of the reduction in reputation and standing of solicitors despite their
very best endeavours.

If one accepts, as we do, that there is value in the principled ethical method of acting
for a client as embodied in the current top line principles, we cannot support any
regulatory reform which would further diminish the reputation and standing of solicitors.

At present, as a profession solicitors are well respected and trusted by their own clients.
We see the creation of the two tier system as being contrary to the promotion of the
trusted adviser which is so central to the solicitor brand.

To weaken the solicitor brand is in no one's interests, least of all the consumer.

E. The methodology of the proposed change

We are concerned that the way in which this consultation process is being conducted is
not conducive to the provision of informed responses. It feels very much like the
recently criticised “Brexit” debate.

We understand that the current consultation paper is intended to be one of a number of
steps or stages towards full regulatory reform. How is it possible that we can be invited
to comment on the proposals without knowing the full picture?



For instance, we know that there are no longer going to be indicative behaviours and
that the intention is to replace them with guidance, but we do not know what the
guidance is likely to contain.

Firms have been engaged in interpreting the indicative behaviours to identify ways of
practising which comply. Taking away the indicative behaviours and not supplying with
detailed guidance will be a recipe for considerable uncertainty, at the very least.

We view this as yet another example of this consultation on regulatory reform being no
more than unnecessary "kite flying" which distracts from the essential elements of
regulation, - consumer protection and certainty for the profession.

The Abolition of Outcome 8.3
We have one more important matter to rise by way of preamble.

The intention to do away with Outcome 8.3 will have a consequence which, we accept,
may not have been envisaged. Whatever the outcome of the consultation, we urge the
SRA to seriously consider the effect of the abolition of Outcome 8.3 in the following
circumstances.

In case it has been forgotten, Outcome 8.3 prohibits the making of unsolicited
approaches in person or by telephone to members of the public in order to publicise a
firm or in-house practice or another business.

Our members are concerned that, as criminal law firms become increasingly
financially pressured, there is a tendency amongst a few unprincipled firms and
individuals to tout for business.

This takes many forms but one of the most invidious is the “cold call” approaching of
vulnerable defendants remanded in prison, where efforts are made to undermine the
trust between the existing solicitor representative and his client. Of course, this sort of
behaviour should be covered by the current top line principle 2 and 6, as well as 1 and
4.

However, we have no confidence that the issue is one which the SRA is currently
motivated to address.

We are sure that if this regulatory reform goes through then the abolition of outcome
8.3 will lead to chaos in the prisons and for the representation of some of the most
vulnerable customers in society.

Furthermore, we are advised by our colleagues dealing with other areas of the law that
touting currently exists in civil litigation as well as in family law.



In our view, nothing should be done which has the effect of encouraging such unethical
behaviour. In fact, there is a very good case, and we urge it on the SRA, to include a
specific additional rule dealing with this pernicious activity.

The rule might read for instance: "any unsolicited approach either in person or by
telephone or by written correspondence designed to encourage or persuade a person
remanded in custody to instruct the solicitor or firm making the approach is prohibited
as being a direct breach of whatever principles by that time pertain to this type of
unethical behaviour.”

We make it clear that we seek this amendment in addition to the safeguards already
contained within 8.3

It may be that the rule is capable of expansion to other types of similar behaviour both
within the criminal justice system and outside it, such as unsolicited approaches to
clients at courts and at police stations.

It is our understanding that the Law Society and the SRA are in discussion on this topic
and we urge a speedy resolution of the issue raised here which is both injurious to the
individual client and damages the public perception of the way in which solicitors
conduct themselves.

Finally, we comment that we have seen the comprehensive response submitted by The
Law Society on 8 September and we adopt that response as our own except where it is
clear that the views of the Association differ. We have tried here to engage with those
aspects of the proposed reform which impinge directly on our members and the practise
of criminal law.

http://www.lawsociety.org.uk/policy-campaigns/consultation-responses/looking-to-the-
future-consultations-law-society-response/

Consultation Questions

The SRA Consultation Paper containing the text of the questions is at this link:

http://www.sra.orqg.uk/sra/consultations/code-conduct-consultation.page

Question 1.

We have not encountered any issues in respect of the suitability test.

Question 2.

For the reasons stated above, we see no reason to change the ten top line principles on
which young solicitors have been trained and which embody the ethical considerations

central to all practising solicitors.

Question 3.
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The existing principles make clear a solicitor’s professional responsibilities.
Question 4.

We endorse the law society’s concerns about the abolition of existing Principle 5, 8 and
10.

Question 5

The removal of the Indicative Behaviours makes the need for detailed Guidance
essential. This consultation does not include that Guidance and we are told that it will
follow later. It is impossible to comment in a truly meaningful way about these proposals
without knowing how the Codes are to be interpreted. A straightforward example is the
dilemma of whether and, if so, when a solicitor can act for both buyer and seller.
Guidance will be required. We are also very interested to know how it is intended that
the issue of conflict between clients of an unregulated entity will be resolved.

Question 6

Too much is being left to interpretation without guidance or indication as to where the
line is drawn. How will we know whether following former indicative behaviours will
place a solicitor on the right side of the line. Without Indicative Behaviours it is like
trying to navigate a reef at night without a compass. Regulation should embody some
degree of certainty. These proposals as written do not do that.

Question 7

It is not so much a question of what is there that should not be there as what is not
there which should be. To embark on such a fundamental regulatory reform without
guidance is far from helpful. It strikes us that those who formulated the code do not yet
know what will be the right side of the line and what will not. The profession and the
public should not be subjected to experimentation in this way.

Question 8

We have a real concern about the abolition of Outcome 8.3 ad this has already been
referred to above. We endorse The Law Society’s response to this question but go
further. We consider that the SRA should prohibit unsolicited contact to represented
prisoners.

Question 9

We are concerned about the lack of guidance on the fundamental issue of conflict. We
are not sure what the SRA is seeking to achieve. If it is accepted that to act for one or
more clients where there is actual conflict or a significant risk of conflict is wrong then
that needs to be said. To do otherwise is to create the risk of a bear garden where



anything goes. We do not believe that is a proper way to train young lawyers or for the
profession as a whole to behave.

Question 10.

Brevity is not necessarily a good thing if it does not provide adequate protection for
clients or preventing damage to the reputation of the legal profession. We have already
commented on the lack of clarity and guidance.

Questions 11

The Code for firms requires more detail and guidance if it is to provide firm’s with a clear
impression of the SRA’s expectations. Compliance should not be left to chance.

Question 12

We need to see the Guidance which we are told will follow in subsequent consultations
before we can comment on this further.

We do not understand how undertakings are to be dealt with within unregulated
undertakings. This needs to be clarified.

Question 13

We endorse the multiple comments and queries raised by The Law Society about the
drafting of the two Codes.

Question 14

We also endorse The Law Society’s call for careful consideration of the roles of the COLP
and COFA. There is thin dividing line between over regulation and sufficient regulation
to inspire public confidence. The prospect of solicitors practising in unregulated entities
without any form of internal supervision causes us concern.

Question 15

We are interested in the Law Society’s 2015 Regulation Survey. The prospect of
weakened regulation adversely affecting consumers is a concern — as is the possibility
that less clear and effective regulation may harm the reputation of solicitors generally.

Question 16

We refer to the concerns raised in our opening comments. We have also seen The law
Society’s response and endorse those comments.

Question 17



Solicitors practising in criminal law are engaged in a reserved activity. They will not be
able to take advantage - if it be such — of the relaxed regulatory regime. Moreover, they
may unfairly bear the burden of the cost of regulation as we have previously indicated.

Question 18

This is an appropriate safeguard.
Question 19

We endorse the Law Society’s response.
Question 20

The better model would be to require all unregulated entities to highlight the lack of
protection to its consumers. That is where the danger lies to consumers.

Question 21

It is not for the SRA to fill in the gaps regarding the provision of legal services. It is a
regulatory authority, not a marketer of legal firms and options. It is not the role of a
regulator to provide information about a market which it does not regulate.

Question 22

We have noted The Law Society’s analysis of the Impact Statement and we commend
that analysis.

Question 23

The holding of client money has always been carefully regulated, and for good reason.
We are a little surprised that this question is even being asked. It would clearly not be
appropriate for a solicitor in an unregulated entity to hold client money in their own
name; not least because the SRA is proposing the abolition of Principle 10: You must
protect client money and assets.

Question 24

For the reasons set out in its response we agree with The Law Society.

Question 25

It is relatively simple. If the solicitor is not required to hold PII then his clients should
not have access to the SRA Compensation Fund. It must be right that if this regulatory
reform is taken forward clients of solicitors in unregulated entities who practise

uninsured do not have the benefits available to clients of regulated firms. Two tier in this
context means two tier.



Question 26

The answer is to make all individual solicitors practising in unregulated entities subject
to the mandatory requirement for PII.

Question 27

We endorse the Law Society’s comprehensive response on this topic.

Question 28

Yes, of course.

Question 29

It should be the same as for all regulated firms.

Question 30

We believe we have made it clear that we are opposed in principle to the establishment
of a two tier profession with some solicitors practising in unregulated entities and with
the regulated firms engaged in reserved activities carrying the burden of regulation.
Question 31

See above

Question 32

We are concerned that the enforcement of the top line principles where breaches are
reported against individual solicitors in unregulated entities will be too difficult and too
costly. We are concerned that the regulation of solicitors in unregulated entities simply
will not happen. There will be neither the will nor the resource to do so.

Question 33

Yes



Cripps LLP

Consultation: Looking to the future - flexibility
and public protection

Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.

Question 1

Have you encountered any particular issues in respect of the practical
application of the test (either on an individual basis, or in terms of business
procedures or decisions)?

None
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Question 2
Do you agree with our proposed model for a revised set of Principles?

We do not agree that the Code of Conduct needs revision. However, as the
amendments proposed are minor, they are acceptable save for the following:

New Principle 2: Ensure that your conduct upholds public confidence in the
profession and those delivering legal services

It is inappropriate for regulated individuals or firms to be placed under any regulatory
obligations with regard to non-regulated providers. Our regulated status is a key
differentiator with the unregulated sector and it is important for the solicitors’
profession that, if appropriate, we are able to reference these differences.
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

See above
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

We have concerns about the removal of the following:
Current principle 5 ("provide a proper standard of service to your clients")

We do not understand why it is suggested that this principle be removed. Itis a
central tenant for the profession and provides consumer confidence around quality of
service they can expect from regulated individuals and firms. What would its removal
say to consumers as to the value the profession places on service delivery standards
and consumer protections?

Current principle 10 (“protect client money and assets")

Again, the removal of this principle raises concerns from the perspective of
professional standards and consumer protection. It is vital for consumer confidence
and to protect the brand of solicitor, that we retain a duty to protect client money and
assets.

There should also be specific reference to the importance of confidentiality.
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Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

We believe this would be helpful for each significant sector within the legal
profession.

The removal of indicative behaviours from the handbook leaves a significant
guidance gap.
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

It is difficult to answer this question without sight of the proposed guidance/
scenarios.

On its own, although helpfully brief, the code lacks sufficient clarity. We are
concerned that the right balance has not been struck between clarity, certainty and
brevity.
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Question 7

In your view is there anything specific in the Code that does not need to be
there?

On the contrary, we are concerned about the removal of certain principles and the
lack of guidance (see above)
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

We have particular concerns about undertaking the position where a solicitor in an
unregulated provider gives an undertaking to a solicitor in a regulated firm or to
others who would need to place reliance on it. Undertakings have become a crucial
element of the practice of law in the UK and are used to expedite matters that, in the
absence of an undertaking, would cause considerable delay and inconvenience to
the practitioner and the client.

Even though an undertaking relates to an individual solicitor, we have significant
concerns regarding an undertaking provided by a solicitor employed by an
unregulated provider. We believe that solicitors in a regulated firm would be highly
unlikely to accept an undertaking from an unregulated provider due to a lack of
protections if things go wrong.

We take the view that undertakings are sufficiently important to warrant protection in
both the codes, making clear that they are not just an enforceable agreement, but
that breach can give rise to disciplinary proceedings.
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Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

Our preference is for option 1 but we have some significant concerns as to removal
of a number of consumer protections which has weakened the proposal and may
impact negatively on the public’s perception. This is particularly pertinent in the
conveyancing sector with its large number of diverse providers.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

No- see above.
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Question 11

In your view is there anything specific in the Code that does not need to be
there?

No- see above.

Page 11 of 39 Www.sra.org.uk




Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

Yes- see above.
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

Yes- see above
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Yes, on balance.

In a firm of our size, we have professional teams in place to ensure regulatory
compliance. The roles do not materially impact on our approach to the relevant
issues. However, we appreciate in smaller practices the regime might give an
important focus to regulatory compliance, professional standards and ethics.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

See previous answers- regulatory clarity and guidance including appropriate
scenarios, outcomes and indicative behaviours.
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

We are opposed to this proposal.

While it is asserted that the proposals would be likely to deliver improved access to
quality services at affordable prices, enhanced standards, increased employment
opportunities and a strengthened solicitor brand, we believe the opposite is more
likely.

The proposals create a risk of significant damage to the standing of the solicitor
profession at home and internationally.

The proposals would enable solicitors to work for unregulated entities providing
unreserved legal services to the public. Such solicitors would be subject to the
proposed new Code of Conduct for Solicitors but the entities they work for would not
be regulated.

Despite receiving advice from a solicitor, clients of a solicitor working in an
unregulated firm would have none of the protections that clients in regulated firms
have and will continue to have.

This has potentially serious implications with respect to the following:
Legal Professional Privilege

Legal professional privilege (LPP) is one of the most important rights recognised by
English law and plays a crucial role in ensuring the proper administration of our
justice system.

Clients of unregulated firms, despite receiving their advice from a solicitor with a
practising certificate, will not have the benefit of LPP as in order for the advice from a
solicitor in an unregulated entity to attract privilege, the contract / retainer would have
to be between the individual solicitor and the client, not the firm.

These proposals therefore present a substantial risk that by using an unregulated
provider, consumers would find that they do not benefit from protections which they
had assumed they would, or only become aware of the lack of protection when they
have a significant legal issue for which they want to be able to claim LPP but find
they cannot. In such situations, it will be too late for the consumer to do anything
about it.

This is a slippery slope that could erode the concept of LPP; a cornerstone of the
justice system, a key right of clients and a major factor in the high standing of the
solicitor profession at home and abroad.

Professional Indemnity Insurance (PI1l) and the Compensation Fund

The proposals allow solicitors to operate from unregulated entities without mandatory
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Pl in place. This risks eroding a key element of current client protection, and would
also leave the individual solicitors concerned exposed to significant personal liability
if they chose to operate without PII.

Additionally, clients of unregulated entities will not have access to the Solicitor's
Compensation Fund.

Prevention of conflicts of interest

Under the proposals, solicitors providing services through an unregulated provider
would be regulated as individuals and would be subject to the requirements set out in
the Code of Conduct for Solicitors around conflict and confidentiality. However, this
would not be true for the unregulated entities themselves or for non-regulated
individuals employed by them.

Unregulated entities would therefore be able to act in situations where regulated
firms would not, creating an uneven playing field, and creating a risk of conflicts in
the unregulated entities that would not be present had the client engaged a solicitor
in a regulated firm. In such situations, the client might not be aware of a potential or
real conflict of interest.

There is also a real risk to the perception of justice if a solicitor is seen to act whilst
having a conflict of interest.

There is clearly a danger of downgrading professional standards with this proposal
and consequentially a seriously negative impact on the standing of the profession
internationally where conflict of interest is taken very seriously by Bar Associations.

Creation of a two tier profession and greater client confusion

The SRA's proposal would effectively divide the profession in two by creating a
second class of solicitors, delivering unreserved work through unregulated entities
and without protections that have been traditionally available to those who consult
solicitors.

Clearly this scenario will create confusion to consumers. Apart from confusion
regarding the client protections available, we believe it will be difficult for consumers
to differentiate the type of firm they are instructing. While an unregulated entity will
not be able to use the term ‘solicitor's firm’ or ‘solicitors’, it would be able to use titles

that included the words "law", "legal services" or "lawyers".
Supervision

The proposal that newly qualified solicitors with no experience would be able to set
up their own unregulated firms creates additional risk.

If no support and supervision were available, this could place clients at risk, as well
as risking the standing of the solicitor profession itself, at home and internationally.

In addition to the above, the prospect of intervention is a powerful incentive for
compliance. The SRA would not be able to intervene in an unregulated entity. The
effect of this lack of enforcement power could have serious implications on the
behaviours of the entity and, by extension, the solicitors within it.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Not likely.
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

We agree with this proposal.

Page 21 of 39 Www.sra.org.uk




Question 19

What is your view on whether our current ‘qualified to supervise' requirement
IS necessary to address an identified risk and/or is fit for that purpose?

We firmly believe this is necessary- see above.
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

Regulated firms will continue to make it clear to consumers the protections available
as is the requirement under the current Code.

We do not consider any further requirements to be necessary especially as the SRA
will have no authority to require anything of this nature from unregulated entities.
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Question 21

Do you agree with the analysis in our initial Impact Assessment?

No- as it has failed to analyse and address the issues we have identified in our

response.
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

See above
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Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

Yes (although we are opposed to the proposal).
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

We agree they should not- see above
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

We agree as such solicitors would not be required to hold PII and thus their clients
should not be able to access the Compensation Fund.

We envisage this would cause significant issues in relation to the good administration
of the Fund.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

We strongly disagree with the proposal in principle and believe solicitors must have
individual PIl cover. Again, this will cause consumer confusion, damage to public
protection and to the brand of solicitor.
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Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

Many- see above.
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

Yes. Protections should be consistently applied across all regulated legal providers.
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Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?

See above- the same as other regulated entities.
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

We have the same concerns here as with previous questions. Regulation should
apply consistently and fairly to all legal services in order to protect consumers and
reduce confusion.
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Question 31

Do you have any alternative proposals to regulating entities of this type?

See above.
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within
them?

No.
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

Yes.
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Thank you for completing the Consultation questionnaire form.

Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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Consultation: Looking to the future - flexibility and public protection

Response ID:587

2. Your identity
Surname
Neville
Forename(s)
Tiffany

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on behalf of my firm.
Please enter your firm's name:: DAS Law

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

We have not encountered any particular issues.

4.

2. Do you agree with our proposed model for a revised set of Principles?

We do agree with the proposed model.
5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

Yes
6.
4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

We consider protecting client money and assets (Principle 10) should be included. Assets is a wide
ranging term and includes a lot more than just the client's money. Solicitors deal with client money and
assets on a regular basis. We consider this Principle is very important and should feature in the new
Principle given we are of the opinion the proposed new Principles do not go as far to cover this.

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

- Conflict scenarios; and
- Separate business rules.

Additionally, we consider Ml/data published on the type of enquires receive to the ethics line or examples
of practical suggestions to common and difficult ethical situations would be useful.

8.



6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

Yes.

9.

7.Inyour view is there anything specific in the Code that does not need to be there?
No.

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?
No.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

We consider there is some ambiguity around option 1 (b) and therefore guidance maybe useful. We
appreciate that there may not be conflict if clients are competing for the same objective but we are slightly
perplexed why a conflict would not arise in such situation where one clients objective will be unattainable if
another was to achieve.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

Yes, although further guidance around some areas (conflict and separate business rules) would be
beneficial.

13.

11.In your view is there anything specific in the Code that does not need to be there?
No.

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?
No.

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

No.
16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

We consider the roles should be retained. We consider the roles assist to:

- Embed a compliance culture within all staff;

- Ensures/assists with proactive risk management which is driven from the personal obligation of the COLP;
- A dedicated contact ensures timely responses to the SRA;

- Provides a specialist in risk and compliance to ensure there is someone which can identify and report
compliance related issues, including material breaches if necessary; and

- Ensures continual review and improvement of systems and controls.

17.



15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

- Provide more realistic examples of common ethical scenarios;
- Anonymised Ml around material breaches;

- Increased commitment to responses from the ethics line; and
- Drive for networking between COLP/COFAs.

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

The proposal is a proactive step to recognise the change in consumers attitude to legal service from the
way in which they purchase and the increased use and reliance on technology. The proposed changes go
some way to ensure that solicitors are able to respond to the changing future market and structure their
business to meet client demand.

Notwithstanding the above, we have concern the proposals could resultin undesirable and/or unintended
consequences to the profession specifically to client protection. At present, client protection is taken for
granted by clients when instructing solicitors. The proposals could resultin clients who engage a solicitor in
an unregulated entity to carry out non-reserved activities may not have access to Professional Indemnity
Insurance (Pll) and the compensation fund. Furthermore, seemingly clients would not be able to complain
to the Legal Ombudsman if they are unhappy with the service they have received. We have concern that
solicitors reputation could deteriorate as a result as clients may mistakenly believe that they have access to
the aforementioned protections, only to discover they do not once itis too late. Initially, this is likely to be an
issue for the profession, and there does seem to be shortcomings with the protections to clients considered.

The biggest threat to our mind is diluting the strength of the profession as a result of uncertainties, and lack
of protections for clients.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

As a firm, we probably will not take advantage of the greater flexibility at present.

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

If other firms must be authorised by SRA to provide regulated services, it makes sense to continue this
approach for sole practitioners. This would allow the SRA to target regulation more effectively and ensure
all practices which provide reserved legal services to the public have the correct safe-guards in place. It
would also provide uniformity across the board of regulated legal service providers. To not do so is likely to
cause confusion to clients.

We agree with the proposal to maintain the position whereby a sole solicitor (or REL) can only provide
reserved legal services for the public as an entity which is authorised by the SRA or another approved
regulator. Not to do so could increase risk to clients understanding regulation and the protections they have
and undermine the profession.

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

For ABS's the requirements of someone being qualified to supervise itis not entirely practicable, owners or



management may have people in positions which do not meet the prescriptive requirements but are just as
qualified to supervise. Therefore, we do not currently consider the requirement is fit for purpose for all types
of firms.

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

We consider consumers should be informed about the protections but have concern this could get lost in
the client care letter and retainer which contain many other required information. We have concern clients
will not understand the different protections and regulation they may get from those they instruct. We
consider a consumer friendly publicised document such as 'key facts about solicitors- what can you expect'
would be beneficial. Solicitors could also send this to clients upon receiving an enquiry or with their
retainer letter for consideration. This document could include an over-view of regulatory benefits,
protections they would or would not have, thus giving consumers a document to compare the types of
people/practices they are considering instructing rather than just considering marketing material or price.

23.

21. Do you agree with the analysis in our initial Inpact Assessment?

24.

22. Do you have any additional information to support our initial Inpact Assessment?

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

Yes

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

We do not consider solicitors should be permitted to hold client money personally. It opens up risk and
could prevent businesses employing solicitors.

27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

If there is no holding of client money then yes we agree as the risk to the consumer would be low. The
consumer should be clear about this though when instructing.

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

As long as the client has access to some form of insurance, for example if the business a solicitor is
working for has another form of insurance which covers, then we can see no issue. However, we
appreciate the regulatory difficulty with ensuring this. Alternatively, clients should be made very clear about
the level of protection they are receiving, if any.

29.
27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

There is a risk that an individual solicitor will not have the requisite skills to assess the risk to the client. For
example, solicitors who have never had any dealings with Pll or the insurance market could have
difficulties in assessing the this risk with rigor.



30.

28. Do you think that we should retain a requirement for Special Bodies to have Pll when providing
reserved legal activities to the public or a section of the public?

Yes. To do so could cause confusion to clients to understand what protection they will receive from Special
Bodies if itis dependent on the type of work the Special Body does. We can see the benefit of having a
reasonable equivalent but to alter this for only certain work provided by Special Bodies is considered to
cause confusion.

31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

We consider the insurance should meet the requirements of Pll and clients should be given clear advice on
the type of insurance, if not Pll, which they are protected by.

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

Threshold could lead to increased complexity and clients lack of understanding.

33.

31. Do you have any alternative proposals to regulating entities of this type?

Regulate all in the same way.

34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

We consider itis positive for both individuals and firms to be investigates. It ensures compliance and good
practice.

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

Yes. Itis additionally a selling point for those regulated.



David Foster

Dear Sir,

| have been a partner in private practice since 1993 and | am submitting this response on my
own

behalf.

| attach the completed “About You” form.

| am also Chairman of the Commercial Litigation Association and make these comments in
the light of

having been in practice since 1985.

1. Dealing with legal issues and the client’'s money calls for considerable regulation. Full
protection should apply to all clients.

2. I do not view recent changes as having all been either helpful or sensible. There is
one

example, Cooperative Legal Services, who have not shone in the legal market and would
probably have gone out of business if they had been a smaller entity: instead, they are being
buttressed simply because they are part of a much larger organisation. Potential changes to
indemnity insurance allowing unregulated entities not to require to have professional
indemnity insurance would be a retrograde step.

3. One of the areas that concerns me most is the possibility of new qualified solicitors
being able

to set up their own unregulated firms. Current supervision requirements are loose enough
and it would be potentially catastrophic if they were loosened further. Handling the law well
takes experience.

4. One of the reasons for the many rules over issues like conflicts and confidentiality and
professional privilege are the ethical standards and responses which those handling the law,

currently primarily solicitors, have to attain. Unregulated organisations should have to
comply

fully with solicitors’ existing practice rules if they are allowed to enter the market in areas in
which they currently are not allowed to delve. Generally, | would argue that there is a need
for more careful training and compliance rather than the opposite.

5. Certainly in terms of the commercial litigation sector clients are well served and there
is no

need for the sort of changes currently being advocated.



Thank you for your attention,

Yours sincerely

David Foster



Consultation: Looking to the future - flexibility
and public protection

Consultation questionnaire form

This form is designed to be completed electronically—in MS Word. Please save it
locally before and after completing it.

Please Note:-

It will become clear that the following responses proffered are
based very heavily on the Law Society’s published material on the
subject.

It should in no way be taken that because of this the answers are
not considered to be correct and pertinent by the sender. On the
contrary; the Law Society is our representative body and as such
have deployed a team of personnel to scrutinise and respond to the
present consultation.

We have taken the view, therefore, that having studied the SRA
consultation documents and the responses published by the Law
Society it would be wasteful and indeed less effective to draft
individual replies. Why have a dog and bark one’s self?

It seems clear from the following responses that the creation of a
two tier system of legal service delivery is fraught with problems
that will not have good outcomes for the profession. For instance, to
have regulated and unregulated entities subject to differing levels of
safeguard, yet still be able to employ ‘solicitors’ is troublesome for
all solicitors. The majority of consumers will not be aware of the
differences in levels of professional legal privilege, professional
insurance indemnity cover and the like; to most consumers a
solicitor is a solicitor, is a solicitor ....... It will only be when
something goes wrong that that a consumer will learn the difference
but by then the reputational damage will have been done.
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Question 2

Do you agree with our proposed model for a revised set of Principles?

No, please see later responses.
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Question 3

Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

The removal of the principles that solicitors should;
e 'provide a proper standard of service to your clients’,
e 'act in the best interests of each client' and
e 'protect client money and assets'

has negative implications for consumer protection and the
maintenance of professional standards. These are the building
blocks that give clients confidence and safeguards and they should
be retained.

The Principles should continue to refer to the solicitor’s duty to keep
the affairs of the client confidential.
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Question 4

Are there any other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

No answer.
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Question 5

Are there any specific areas or scenarios where you think that guidance
and/or case studies will be of particular benefit in supporting compliance with
the Codes?

No answer.
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Question 6

Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

The creation of separate codes of conduct distinguishes the
responsibilities of an individual solicitor, wherever he or she is
working, and those of a regulated entity. The creation of two codes
is not an issue.

However, the approach creates two tiers of solicitors: those working
in a regulated entity and those working in an unregulated entity,
with consequential risks to consumer protections and
professional standards which risk damaging the standing of
solicitors and creating confusion for consumers;

Although both of the draft Codes focus on brevity and simplicity,
they provide less certainty about what is and is not permitted.
Some solicitors might prefer a more definitive approach so that
compliance is clearer and there is less discretion for the SRA to
determine when there is a breach, which could result in
enforcement action that might have been avoidable if the Codes
were clearer. It is difficult to take an informed view on how the new
Codes would work in practice be without seeing the associated
guidance which the SRA has not published alongside the draft
Codes.

The language of the draft Codes is imprecise and could mean that
members currently practising in a fully compliant way could find
themselves accused of a breach after the proposed new codes come
into force.

There is some overlap between the two draft Codes, most
noticeably in areas such conflict, complaints and client
information/identification. If this is not addressed, it is not clear
which would take precedence where such inconsistencies exist.
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Question 7

In your view is there anything specific in the Code that does not need to be
there?

No answer.
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Question 8

Do you think that there anything specific missing from the Code that we
should consider adding?

No answer.
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Question 9

What are your views on the two options for handling conflicts of interests and
how they will work in practice?

The consultation makes clear that solicitors employed by an
unregulated entity would continue to be regulated as individuals and
would be subject to conflict rules. However, as the conflicts rules
will not apply to unregulated entities, in practice they will not have
much effect if any on the unregulated entities whilst the regulated
entities will be subject to the same level of restriction as they are
now or, potentially, a greater level depending on which of the two
options on conflicts is adopted by the SRA.

The SRA offers two options for dealing with conflicts:

- Option 1 largely replicates the 2011 Code, in prohibiting
a solicitor from acting where there is a conflict or
significant risk of such a conflict, unless specified
circumstances are met and protections are
provided.

- Option 2 would narrow the ability to act given that it
provides for a complete bar on acting where there
is an actual conflict, and protections to be put in
place if there is a significant risk of a conflict.

Option 2 may be unworkable because it is not always possible to
identify that an actual conflict exists and a solicitor may
unwittingly act in a conflict situation. Because the non-regulated
colleagues of regulated solicitors would not be subject to conflict
rules, there is a risk of confusion to consumers, a very
favourable competitive advantage to unregulated entities and
lack of a fundamental consumer protection for clients of
unregulated entities.
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

No answer.
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Question 11

In your view is there anything specific in the Code that does not need to be
there?

No answer.
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

No answer.
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Question 13

Do you have any specific issues on the drafting of the Code for Solicitors or
Code for Firms or any particular clauses within them?

No answer.
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Question 14

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices?

In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Consideration of these questions will benefit from the input of
current COLPs and COFAs who are best placed to identify
unnecessary requirements while firms and sole practitioners will
also wish to consider how valuable the roles themselves are.
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Question 15

How could we improve the way in which the COLP/COFA roles work or to
provide further support to compliance officers, in practice?

No answer.
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Question 16

What is your view of the opportunities and threats presented by the proposal
to allow solicitors deliver non-reserved legal services to the public through
alternative legal services providers?

There is insufficient evidence to support these proposals or the
expected benefits from their implementation, which are stated to
include improved access to quality services at affordable prices,
enhanced professional standards, and increased employment
opportunities.

In particular, the proposals could have undesirable and/or
unintended consequences as follows:

Reputation and standing of solicitors

The proposals may result in two tiers of solicitors. Those working in
unregulated businesses are unlikely to be able to give advice which
is legally privileged, will not be required to have PII, clients will not
have the benefit of compensation fund and the protection of the
principles governing conflicts of interest. Not only is this likely to
create consumer detriment and confusion but it is likely to damage
the reputation of the title of solicitor.

Legal Professional Privilege (LPP)

LPP should attach to clients seeking advice from a solicitor holding a
current practising certificate wherever he or she practises and any
attempts to dilute or make LPP more difficult to obtain or enforce
could erode the concept of LPP, which is a cornerstone of the justice
system and a key right of clients. This could also undermine the
standing of the solicitor profession both at home and abroad. It is
not right in principle for LPP to be a distinguishing factor between
regulated and unregulated service providers.

It is likely that in-house solicitors working in an unregulated entity,
for example a local authority, providing advice to individuals or
organisations other than the unregulated entity would not have the
protection of LPP.
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Conflicts and confidentiality

The proposals will result in confidentiality only applying to individual
solicitors working in an unregulated entity, including in an in-house
team, but not to the entity or to other employees. There is a risk
that a solicitor may unwittingly act in a conflict situation and that
clients may not be aware of a potential or real conflict of interest or
of the fact that the entity is not subject to the rules on conflict. It
also results in making regulated entities less attractive because they
will be competitively disadvantaged versus unregulated entities.

Consumer protections - Professional Indemnity Insurance
(PII) and the Compensation Fund

Under the SRA's proposals, solicitors working in unregulated entities
would not be required to have PII and their clients would not have
access to the Compensation Fund if things go wrong. This risks
eroding a key element of current client protection. The proposals
risk creating two tiers of client protections - with different rules and
protections applying to solicitors' clients depending on the kind of
entity in which the solicitor is working.

The SRA proposes that solicitors working from unregulated entities
would be required to make sure that their clients understand
whether and how the services they provide are regulated and the
protections available to them. Even for those working within the
legal sector, insurance and client protections are complicated topics
which are not easily digested and understood and clients cannot be
expected to fully comprehend the implications of purchasing their
legal services through an unregulated provider. The proposals also
risk undermining or depleting the existing Compensation Fund as
solicitors working from unregulated entities would not have to
contribute to the Fund; this would seem likely to mean that
solicitors working in regulated entities would have to make
additional contributions to secure the Fund's viability, increasing the
regulatory burden on them and exacerbating the two tier profession
that could result from the proposals.

Consumer confusion about status

Under the proposals, solicitors holding a current practising
certificate would be able to use their title whether providing legal
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services to the public through a regulated or unregulated entity.
While a provider would not be able to use the term ‘solicitors firm’
or ‘solicitors’ unless the entity was regulated by the SRA,this would
seem unlikely to mitigate the risk of consumer confusion especially
where the unregulated entity described itself as a ‘law firm’ or 'legal
services firm' or advertised that they employ solicitors. Consumers
will lose the assurance they currently have as to quality and
protections when they engage a solicitor. It is inappropriate that
consumers will have to undertake fairly substantial due diligence.
This will additionally undermine the standing of the profession
internationally.

Annual practising certificate (PC) fees

There is no information on this point and the SRA needs to
undertake and publish an analysis of the projected impact of its
proposals on the PC fee, and in particular the turnover based firm
fee. The SRA should not close this consultation until this
information is available.

Supervision

Newly qualified solicitors without any experience would be able to
set up their own unregulated firms. Newly qualified solicitors
working in an unregulated entity would no longer have the
requirement of support and guidance from more experienced
solicitors. This will increase the risks to clients as well as putting
newly qualified solicitors themselves at risk, and negatively impact
on the standing of the solicitor profession Damage to standards will
increase incrementally as this applies year on year and fewer
solicitors in unregulated entities have ever received supervision.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

No answer.
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Question 18

What are your views about our proposal to maintain the position whereby a
sole solicitor (or REL) can only provide reserved legal services for the public
(or a section of the public) as an entity authorised by the SRA (or another
approved regulator?

No answer.
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Question 19

What is your view on whether our current ‘qualified to supervise' requirement
is necessary to address an identified risk and/or is fit for that purpose?

No answer.
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Question 20

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

No answer.
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Question 21

Do you agree with the analysis in our initial Impact Assessment?

No answer.
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

No answer.
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Question 23

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
name?

No answer.
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Question 24

What are your views on whether and when in house solicitors or those
working in Special Bodies should be permitted to hold client money
personally?

Consideration of this question will benefit from the input of current
in-house teams and relevant local employers.

Consideration of this question will benefit from the input of special
bodies, such as law centres, which play an important role in
providing access to justice for vulnerable people who may not be
able to afford access to legal services.
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Question 25

Do you agree with our proposal that the SRA Compensation Fund should not
be available to clients of solicitors working in alternative legal services
providers?

If not, what are your reasons?

No answer.
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Question 26

Do you agree with our proposal not to make individual Pl cover for solicitors a
regulatory requirement on the individual solicitor?

No answer.

Page 33 of 42 Www.sra.org.uk




Question 27

Do you think that there are any difficulties with the approach we propose, and
if so, what are these difficulties?

No answer.
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Question 28

Do you think that we should retain a requirement for Special Bodies to have
PIl when providing reserved legal activities to the public or a section of the
public?

No answer.
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Question 29

Do you have any views on what Pl requirements should apply to Special
Bodies?

No answer.
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Question 30

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA
authorised solicitors?

No answer.
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Question 31

Do you have any alternative proposals to regulating entities of this type?

No answer.
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Question 32

Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors working within
them?

No answer.
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA?

No answer.
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Thank you for completing the Consultation questionnaire form.

Please save a copy of the completed form.

Please return it, along with your completed About you form, as an email attachment
to consultation@sra.org.uk, by 21 September 2016.

Alternatively, print the completed form and submit it by post, along with a printed
copy of your About you form, to

Solicitors Regulation Authority

Regulation and Education - Policy - Handbook 2017
The Cube

199 Wharfside Street

Birmingham

B1 1RN
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decoded:Legal

neil@decodedlegal.com

*442035197984
Solicitors Regulation Authority
Regulation and Education — Policy — Handbook 2017
The Cube
199 Wharfside Street
Birmingham
B1 1RN
By email only to: consultation@sra.org.uk

26 July 2016

Dear Regulation and Education team

Thank you for the opportunity of responding to your consultation “Looking to the future -
flexibility and public protection”. Please find below the response of decoded:Legal.

About decoded:Legal

decoded:Legal is a small (two person) specialist SRA-regulated law firm advising Internet,
telecoms, technology and healthcare start-ups and businesses. We went through the SRA
authorisation process in late 2015, and received authorisation in January 2016. \We do not
currently provide any reserved activities.

Summary

We support the approach of splitting obligations of a solicitor from obligations of a firm. This
increases the accessibility and usability of the framework.

We understand the intention behind the removal from the Codes of requirements already
imposed by legislation. We found the inclusion of these requirements useful as we went
through the process of authorisation, and as a reference point after authorisation, and so we
welcome the proposal to include relevant content in guidance and case studies.

We have significant concerns in respect of the SRA's proposal around indemnity insurance.
At a high level, it would appear that a solicitor would be able to hold herself out as a
solicitor, and provide (non-reserved) legal advice to a member of the public, without holding
Pll cover if she was part of an alternative legal services provider. Conversely, a solicitor
providing exactly the same (non-reserved) services, to exactly the same client base, would
be required to maintain expensive PIlI cover, if they chose to do so through an SRA-
regulated vehicle. This represents a significant change from the current position, and it is
hard to see how this unequal treatment of similar services can be merited.

Please find specific answers to certain questions set out below.

decoded:Legal is authorised and regulated by the Solicitors Regulation Authority (626329)
decoded:Legal is the trading name of decoded:Legal Limited, a company registered in England & Wales (9856909)
Registered office: 48A Dene Way, Donnington, Berkshire, RG14 2JW, England
Registered for VAT (229 6427 86)



Question 2 - Do you agree with our proposed model for a revised set of Principles?

Yes.

Question 5 - Are there any specific areas or scenarios where you think that guidance and/
or case studies will be of particular benefit in supporting compliance with the Codes?

Yes.

As we went through the process of authorisation, we found the the requirements within the
regulatory framework towards other obligations contained in broader legislation — such as
those relating to money laundering and client verification — were very helpful in ensuring
that we developed robust policies and procedures.

We agree with the approach of not duplicating legal requirements in the SRA's framework,
but we do see a value in increasing the visibility of these requirements. This may be a role
for SRA-issued guidance, or it might be a role which could be played by the Law Society, as
part of a practice note on starting and running a law firm.

Question 6 - Have we achieved our aim of developing a short, focused Code for all
solicitors, wherever they work which is clear and easy to understand?

Partly.

We welcome a simplified approach, and we support the delineation of obligations attracting
to solicitors as individuals and obligations pertaining to a law firm.

We recognise the SRA's desire to move away from a prescriptive framework to one in which
solicitors are able to implement policies and procedures which are appropriate to the
context in which they are operating, and we support this.

We would welcome reassurance in respect of the way the SRA would enforce compliance
which such non-prescriptive requirements. Our concern is that the SRA's view as to what
might, for example, constitute a “reasonable” or “appropriate” action may be different to that
held by the solicitor or law firm and that, despite discretion being afforded to the firm by the
framework, an individual or firm may still be found to be non-compliant because the SRA
takes a different view as to what is reasonable or appropriate in the event of a complaint.

Will the SRA adopt the position that, as long as the law firm reaches its position in a
procedurally sound manner, and that the position is neither irrational nor Wednesbury
unreasonable, the SRA will consider the firm compliant with the requirement in question?

Question 9 - What are your views on the two options for handling conflicts of interests and
how they will work in practice?

We consider that Option 1 is the more appropriate language.
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Question 10 - Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

See answer to question 6.

Question 26 - Do you agree with our proposal not to make individual PIl cover for solicitors
a regulatory requirement on the individual solicitor?

No.

It would seem that, if no PIl requirement is to be placed on solicitors individually, and if
there is no basis on which firm-based rules would apply to the provider of alternative legal
services, such solicitors / firms are not required to have PIl cover.

The disparity between law firms and alternative providers in terms of the requirement (or
lack of requirement) to have PIl cover has been just about sustainable to date, on the basis
that solicitors have not been able to practise as a solicitor, including using the professional
title "solicitor”, without having PII cover.

However, the SRA's proposals here would mean that a solicitor could practise as a solicitor,
providing non-reserved legal services to the public, without needing to maintain PIl cover if
they were to do so through an alternative legal services provider, while an equivalent
solicitor working through a law firm, providing equivalent non-reserved services, to the
same clients, would be required to maintain regulated indemnity insurance.

As the same clients would be receiving the same services from people both holding
themselves out as solicitors, there is no clear reason why PIl should be required in one
situation but not the other. To impose this would appear to be a clear case of regulating
similar services in very different manners.

To the extent that there is a concern around consumer protection, a more proportionate
approach would be to remove the requirement for PIl cover for non-reserved activities, but
require solicitors to be clear and transparent to clients as to whether they hold PIl and the
policy's scope / limits. Those who perceive an advantage in having Pll can choose to do so,
and promote this to their clients. Those who, for whatever reason, wish not to do so, can
take that path, and be clear to their clients that this is the case.

It is hard to reconcile the change being proposed here with the SRA's comment, at
paragraph 155 of the consultation document, that “we do not consider it likely that a
significant number of firms would look to take advantage of the proposed reforms by
leaving SRA regulation”

As a small firm, PIl is our biggest non-personnel cost of operating by a substantial margin,
and the many thousands of pounds which PIl cover costs (increased significantly once run-
off cover is factored into a budget) could be readily spent on other areas of the business. If
the SRA were to implement a framework which distorted the playing field in favour of non-
regulated firms, allowing them to practise as solicitors without such a substantial regulatory
burden, it would be difficult to see why a regulated law firm would remain an attractive
vehicle.
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If it is not the SRA's intention to encourage law firms practising non-reserved activities to

move away from the regulated law firm model, we would suggest strongly that this aspect
of the reform is reconsidered.

Conclusion

We welcome the opportunity to engage with the SRA on the matters under consultation,
and we would be happy to discuss these points further should this be of use.

Yours sincerely

NZ
Neil Brown

Director, decoded:Legal
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Solicitors Regulation Authority
Regulation and Education
The Cube

199 Wharfside Street
BIRMINGHAM
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DX 720293 BIRMINGHAM 47

By DX and email: consultation@sra.org.uk

14" September 2016
Dear Sirs

Response of the CLLS Professional Rules and Regulation Committee to the SRA
Consultation on the SRA Handbook Review: Looking to the future — flexibility and public
protection (June 2016)

Structure of this Response

This response is presented in two parts, Part A (General Comments and responses to the
consultation questions) and Part B (Mark-up of Suggested Changes to draft new Codes of
Conduct, and Explanatory Notes).

Part A records, under the heading “General Comments”, the views strongly held by CLLS
member firms that the proposals to allow solicitors to be employed and practise within the
alternative sector raise a number of serious risks and concerns. This part of our response
should therefore be viewed by the SRA as the response of the CLLS member firms more
generally. It draws upon and reflects the data collected from CLLS member firms by means of
the questionnaire exercise referred to in paragraph A.2 below. The CLLS represents 58
member firms, whose 15,000 solicitors make the largest contribution internationally to the
financial success of English law. For more information about the CLLS, the CLLS's Professional
Rules and Regulation Committee (“PRRC") and other specialist CLLS Committees, see the
CLLS website.

Part B addresses the day-to-day practicalities of living with new Codes of Conduct, should the
SRA decide to take its split Code idea forward (despite the reservations expressed in Part A).
The mark-up of suggested changes has been put together by PRRC Committee members, each
of whom are regulatory compliance experts and Heads of Compliance/Risk, GC or similar at



leading City law firms. Should the SRA proceed with its proposals, the PRRC hopes to have the
opportunity to engage with the SRA constructively about the final form of the new Codes, in
order that the end product works as well as possible not just for City law firms but the profession
as a whole.

Part A — General Comments:

1.

Length/style of Consultation

CLLS member firms have found it hard to decipher, from this long consultation paper,
what all the relevant issues are. It is not until question 16 (of 33) that the consultation
questions begin to address the substance of the SRA's proposals whilst some key facts
(e.g. that an unregulated provider could act, through solicitors, for both a buyer and a
seller of a business) do not get drawn out. We would have expected each key change
to be accompanied by a specific question and, as a consequence, we are unclear
whether some changes (e.g. the apparent obligation to now tell former clients, as
opposed to simply current clients, that they may have a claim against a firm) are
intentional or are drafting errors.

The net effect is that we think it could be a challenge for “ordinary” solicitors, as
opposed to compliance professionals, and other stakeholders (such as insurers) to
penetrate this consultation and respond to it thoughtfully. We therefore recommend that
future consultations reflect this feedback and also reflect Gunning principles.

Our Questionnaire

CLLS member firms were asked to consider a shorter and more focussed questionnaire
to generate the data needed to draft this response. A copy of the CLLS questionnaire is
annexed. The response rate was excellent, with a number of firms sending the CLLS
very considered submissions.

Wider Context

We wanted to flag that the CLLS also found it hard to comment on the SRA's proposals
in the absence of the wider context of those other regulatory reforms/initiatives which
have yet to be completed.

For example, when responding to the SRA's “Training for Tomorrow” consultation
("TFT”), the CLLS expressed concerns that the SRA's proposals might damage the
reputation of the solicitors profession— we would like to understand, therefore, where the
SRA's TFT proposals now stand in order that we can consider whether taken together
with these proposals they might, cumulatively, risk greater reputational damage to the
profession.

Similarly, it occurs to us that the SRA’s proposals may be out of step with work being
done by others. For example, the Competition & Markets Authority (“CMA”) published
its Legal Services Market Study interim report on 8 July, during the SRA's consultation
period. The CMA'’s interim report suggests that, in the consumer/SME market, it is
greater transparency about pricing and quality (in the form of consumer feedback) which



would drive competition — not liberalisation of use of the solicitor title. Will the SRA take
this into account when considering what to do next?

In addition, the outcome of the independence debate is not yet known — an important
part of that debate is whether the regulatory model should change so that the SRA
regulates individuals to a base level whilst the Law Society regulates the entry
standards, competency and ethics of the profession of solicitors.

Further, just as we were finalising this response, the LSB published its “vision for
legislative reform of the regulatory framework for legal services in England and Wales”
which, among other things, calls for a new legislative framework for regulating legal
services, a fully independent regulator and activity (not title) based regulation.

How will the SRA take these issues into account when considering what to do next?

Unmet Legal Need

We feel unqualified to comment on statements included in the consultation regarding
unmet legal need. Whilst we favour access to justice, we wonder whether much of the
perceived unmet legal need can be attributed to the withdrawal of Legal Aid, in which
case greater competition/more choice will probably do little to solve the problem. We
think the consuitation should be clearer on evidencing the unmet legal need and how
the SRA's proposals will address it.

If the hurdle for putative consumers of legal services is price, which the CMA's interim
report suggests, deregulation is unlikely to solve that, given we already have an
unregulated legal services market which evidently is not (if there is unmet legal need)
providing services at the right costs level.

In addition, we think that greater thought needs to be given to whether removing a
requirement for entity regulation around solicitors will (i) reduce costs and (ii) as a direct

consequence reduce legal fees to the consumer.

Damage to the Solicitors Profession and English Law Globally

The CLLS member firms who responded to our questionnaire unanimously agreed that
there are significant issues involved with solicitors being permitted to practice using their
solicitor title in unregulated entities, including around risks to client confidentiality.

In summary, CLLS member firms consider it is inevitable that removing one layer of
regulation in its entirety (i.e. entity-based regulation) from those operating as solicitors
will result in increased risks to consumers using those services directly; and if the
deregulation for some solicitors forces solicitors in regulated entities to review their
approach to regulation to seek to regain a level playing field, potentially all consumers.
This could result in damage to the reputation of the solicitors profession.

The question to our mind is not whether there is risk of reputational damage — there is
clearly risk of that; instead the question is whether that risk is worth taking in order to
satisfy the unmet legal need identified. We see insufficient evidence that these



proposals will solve that (see above) and so do not think at this stage the risk is worth it.
Other solutions should be investigated.

The cumulative effect of these proposals and of TFT could well be that
consumers/competitors will-form/exploit the impression that there is nothing special
about being a solicitor — that solicitors are just another service provider. This
impression, even if mistaken or more prevalent in only some areas of the market, could
be damaging to the perception of the profession as a whole, including City/commercial
solicitors internationally, and therefore the strength/reputation of English law globally.

The SRA paper asserts (on the basis of undisclosed advice to the SRA from Counsel)
that legal advice given by solicitors, to members of the public, working in unregulated
businesses will not attract privilege. We worry about the impact this may have on the
perception of privilege more generally. Changing the regulatory regime so that the
advice of only certain solicitors attracts privilege, depending on where they work, could
be viewed by some as eroding privilege.

The SRA has suggested that the availability of privilege might be addressed by
individual solicitors contracting with clients direct but this may not be an attractive or
realistic proposition for City firms (should they choose to hive their unreserved work
across to an unregulated entity) or their unregulated competitors. Sophisticated clients
will, we think, want to contract with the entity, not an individual they do not know, and
the individual solicitor's personal assets would still be at risk, notwithstanding any
indemnities from hisfher employer. The CLLS has not sought advice from Counsel on
the privilege aspects of the SRA's proposals, and may wish to do so should the SRA
decide to move ahead as articulated in this consultation. At this point, we are,
therefore, commenting principally on the practicalities only of the work-around proposed
by the SRA — whilst we see contracting with individual solicitors (rather than unregulated
providers) as a messy solution (and one which a number of sophisticated clients may
not be attracted to), it may transpire to be feasible for some businesses. It may be
complicated and reliant on carefully crafted engagement letters but this is not
necessarily a concern for our part of the legal services market, or our competitors. We
do, however, wonder whether the SRA's suggested workaround might mean that the
individual contracting solicitor has to become a “recognised sole practitioner” -
effectively making him/her an entity for the purposes of SRA rules, and thereby
introducing the full weight of entity-based regulation. Is this something which the SRA
has considered?

Clients have not had to think about privilege when instructing solicitors to date, as any
legal advice from them would attract privilege. Clearly privilege is important to clients
but how important it is to them and when is currently difficult to quantify. In some
circumstances, privilege may not be important to clients — for example, accountants give
tax advice and this does not attract privilege. A requirement to give clear and
transparent information on whether advice given by a solicitor, working in an
unregulated business, attracts privilege will be key — however, we have reservations as
to whether:



(A) such information will always be read/understood/capable of evaluation at the
right time by consumers (even if sophisticated), see further below; and

(B) whether, for example, a junior solicitor will have the clout to compel his/her
unregulated employer to provide it properly.

Limits of Transparency Information

We doubt that all clients will read/understand transparency information given to them by
unregulated providers, even if sophisticated. Even if transparency information is read, it
may be too difficult in some cases to evaluate it at the time it is given. In addition, we
think that the SRA's emphasis and reliance on the giving of transparency information
increases the risk of “mis-selling” by some unregulated providers, who simply won't get
the detail right or will fail to draw a client’s attention to the most pertinent information in
any particular case. If this were to result in a significant number of claims, some
unregulated providers will go bust — which has the obvious potential to damage the
solicitors profession.

The consultation implies that it will be for solicitors in regulated entities to use their
consumer protection strengths as an “advertisement tool”. Given that “solicitor” already
has a meaning in the English culture, we think the burden should instead be on
unregulated entity solicitors to explain that, in their case, solicitor does not mean what
the consumer might assume. This would not, however, be a welcoming message at the
start of a trusted adviser relationship and goes to the unworkability of these proposals in
relation to producing a level playing field.

Shift of Burden and Risk to the Consumer

These proposals appear to shift to the consumer the burden of choosing the right
service, against the backdrop that those most in need of protection will be unable to do
so. (Indeed even the most sophisticated clients could struggle to understand the
difference between Pl on Minimum Terms and Conditions and Pll on market norm
terms). Because the term “solicitor” has such resonance already, that burden of
deconstructing what it means in different circumstances is a heavy one, and we suggest
an impossible one for most clients.

Unlevel Playing Field

Creating a two tier regulation system would potentially mean that accountancy firms,
consulting firms and foreign law firms employing solicitors would compete with
traditional law firms for unreserved work whilst having the benefit of more liberal
regulation. They will escape entity-based regulation on conflicts (possibly), information
security, Pll and risk management not only to the detriment of consumers but to the City
law firms competing with them. This highlights the need for the SRA to press
Government to revisit the list of reserved activities in the Legal Services Act 2007, and
to consider whether it forms the right basis for a risk-based approach to regulation.



Answers to Specific Consultation Questions:

1. Have you encountered any particular issues in respect of the practical application
of the Suitability Test (either on an individual basis, or in terms of business
procedures or decisions)?

We think that the reporting thresholds in the Suitability Test are set too low. For
example, we wonder why the SRA would wish to know whether a solicitor has been
given a PND for littering. The reporting of trivial matters such as these wastes SRA
resources, takes up COLP time and causes anxiety for the individual concerned
unnecessarily. It is not possible for firms/salicitors to take a pragmatic or proportionate
view on trivial reporting matters, given that failure to report is treated by the SRA as
prima facie evidence of dishonesty. This underlines the need for the SRA to draw the
line at an appropriate level.

We favour a comprehensive review and consolidation of all SRA reporting obligations,
with an appropriately high and consistent materiality threshold being introduced across
the board.

Further, the Suitability Test does not describe the standards expected of solicitors,
instead simply listing certain things which need to be reported. It does not therefore
“speak” to individuals, does not articulate what “suitability” is and cannot therefore be
used by firms as an effective training tool.

2. Do you agree with our proposed model for a revised set of Principles?

If the Principles are to apply to business services staff (as well as to regulated firms and
solicitors), they should include a reference to confidentiality. Everyone who works in a
law firm has an important role to play in protecting clients’ information and this should
be clear in the Principles (not relegated to the Codes, which may not apply to all staff).

This could be done by introducing a new Principle 7 or adding to Principle 6 stating that
you must protect your client’s confidential information.

3. Do you consider that the new Principle 2 sets the right expectations around
maintaining public trust and confidence?

We do not understand why the SRA is proposing to re-word what is currently Principle 6
- what might be wrong with the existing formulation is not explained in the consultation
paper. The existing formulation is well understood and we favour its retention, in the
absence of a good reason to change it.

We have two specific comments on the revised formulation. First, we think that use of
the word “ensure” could set a higher standard than the existing obligation to “maintain”
and is unrealistic. Secondly, we think that the reference to “those delivering legal
services” is too wide, given that this would catch the unregulated sector. The Principle
should instead refer to upholding public confidence in “you and your profession”.



Are there other Principles that you think we should include, either from the
current Principles or which arise from the newly revised ones?

See our answer to question 2 above

Are there any specific areas or scenarios where you think that guidance or case
studies will be of particular benefit in supporting compliance with the Codes?

On balance, we are not in favour of the SRA developing guidance or case studies,
which could become additional regulation “by the back door”. You have said that
feedback from stakeholders suggests that individuals and firms find the status of the
existing Indicative Behaviours confusing, which is why you are not replicating them in
your new Codes. If you develop guidance and case studies, you risk replicating this
problem. There is also a danger that issuing such guidance and/or case studies would
have the practical effect of making the Handbook “long, confusing and complicated”
which would defeat the SRA's aim of attempting to simplify it in the first place. The
Codes need to be clear — and that may mean that they have to be longer — to remove
the need for additional guidance.

Further, we think it is for our representative bodies, not our regulators, to issue any
guidance or case studies the profession may find helpful, in a manner which supports
solicitors and does not goldplate regulation.

If the SRA does produce guidance or case studies, we think it should consult on these,
whether formally or informally with stakeholder groups, before they are issued. In this
eventuality, we would like to explore with you further what role the CLLS could play in
preparing/reviewing City-based case studies and guidance.

Have we achieved our aim of developing a short, focused Code for all solicitors,
wherever they work that is clear and easy to understand?

Our members do not agree that the existing combined Code is “long, confusing and
complicated”. Further, simplification for its own sake can be dangerous — whilst
superficially attractive, reducing the amount of text to read and recall, the introduction of
new terminology just to reduce the number of words can easily create ambiguities. A
split Code is, however, logical if the SRA is to permit solicitors to use their solicitor title in
unregulated firms (as to the undesirability of which, see our General Comments above.)

That issue aside, we asked our member firms whether they were in favour of two
Codes, or one. The majority of firms who responded favoured the retention of a
combined Code of Conduct, stating that, in their experience, when individual solicitors
think of their professional obligations, they think of ethics in a broader sense. They
know what the parameters are, and consult with dedicated compliance professionals in
the firm’s central team when they need help — including in relation to conflicts analysis.
These firms did not see how a split Code would, therefore, help to “reconnect” their
lawyers as they do not consider that they are ethically disconnected. Their lawyers
receive regular ethics training and know how to issue-spot, and seek further guidance
when they need it. The fact that they do seek that guidance does not mean that they
are abrogating their professional responsibilities to either the firm or its central
Compliance/Risk team. In fact, the opposite is true — it demonstrates that they are in



touch with their personal regulatory responsibilities. In addition, the introduction of two
Codes might necessitate a substantial re-education and training programme, in firms,
for no obvious benefit and at considerable cost.

A minority of firms who responded thought a split Code was a good idea which, if linked
to good internal training, could help to refocus individuals’ attention on their personal
ethical and regulatory responsibilities. In addition, our in-house lawyer client contacts
may find a split Code easier to navigate and therefore to understand what the SRA
expects of them as solicitors.

We are concerned that the Code for Solicitors will not contain enough detail to support
individual solicitors in unregulated entities who are the ones most at risk of challenges
to their professional requirements.

In your view is there anything specific in the Code that does not need to be there?
See our further comments and mark-up of the Codes in Part B of this response.

Do you think that there is anything specific missing from the Code that we should
consider adding?

See our further comments and mark-up of the Codes in Part B of this response.

What are your views on the two options set out for handling actual conflict or
significant risk of a conflict between two or more clients and how do you think
they will work in practice?

We are very strongly in favour of Option 1, with the amendments set out in the attached
mark-up.

The two existing exceptions (auction and substantially common interest) are very
important to and frequently used by many of us/our clients and we would like to see
these explicitly replicated in the new rule — we would not wish instead to rely on SRA
assurances that there is no conflict/significant risk of one in the circumstances covered
by those exceptions.

We asked our members whether they thought the SRA should consider the introduction
of a new informed consent exception.

The majority of those responding thought that a sophisticated client exception, requiring
informed consent, would (although some anticipated using it in limited circumstances
only) be a useful extension to the conflict rule, offering greater flexibility to clients and
helping to alleviate some of the level playing field concerns referred to in our answer to
question 16 below. Some thought that, if a sophisticated client exception were to be
introduced, it should not be available in a litigious/similar context but only where there is
“indirect adversity”.

In contrast, some of those responding thought that the existing exceptions are
sufficiently broad. If an informed consent exception were to be introduced, they thought
it would need to be made clear that it is for sophisticated clients and should be only
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used sparingly — this, they thought, could be difficult to define, lend itself to abuse and
therefore risk damaging the solicitors profession.

Have we achieved our aim of developing a short focused Code for SRA regulated
firms that is clear and easy to understand?

See our answer to question 6 above. Also see our further comments and mark-up of
the Codes in Part B of this response.

In your view is there anything specific in the Code [for SRA regulated firms] that
does not need to be there?

See our further comments and mark-up of the Codes in Part B of this response.

Do you think that there is anything specific missing from the Code [for SRA
regulated firms] that we should consider adding?

See our further comments and mark-up of the Codes in Part B of this response.

Do you have any specific issues on the drafting of the Code for Solicitors or Code
for Firms or any particular clauses within them?

See our further comments and mark-up of the Codes in Part B of this response.

Do you agree with our intention to retain the COLP and COFA roles for
recognised bodies and recognised sole practices? [14a. In responding to this
question, please set out the ways in which the roles either assist or do not assist
with compliance.]

In summary, the majority of our members are in favour of retaining the roles, although
some do not feel strongly either way (principally because they are of the view that their
firms have personnel in quasi - COLP/COFA roles in any event).

Our members have a range of views as to whether the roles have given them any
additional benefits, over and above having a Head of Compliance/Risk, General
Counsel or similar, with the majority considering that there is a benefit, albeit not
necessarily substantial for City firms. A clear majority see the roles as having assisted
in re-enforcing the role of Head of Compliance/Risk, General Counsel or similar, though
in general such roles pre-dated the COLP/COFA regime.

Whilst, in principle, reminding partners and employees of the firm's obligation to report
breaches (through the COLP and COFA) strengthens the compliance function, it has
possibly been handicapped by the SRA Handbook omitting a requirement on partners
and employees to report to the COLP and COFA, leaving that to the firm's own policies.

The COLP role has become well known in firms, but the COFA role less so, in part
owing to the confusing title: the COFA is not (as COFA) responsible for finance, and
certainly not responsible for administration. This is a drawback if the role is to be taken
seriously day-to-day by the rest of the firm for whom simplicity of roles and titles is
important.
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So long as the SRA Accounts Rules required an external audit, the COFA role was
largely otiose especially as most firms of any size have a well-defined finance director
role. Now that the requirement for an external audit is being abolished this, is not, we
suggest, the right time to abolish the COFA role, as the COFA may have a more useful
function in the future than the past.

Whatever the correct interpretation of the remit of the COFA (see below), the bulk, if not
all, of a firm’s compliance with the Companies Act (as modified for LLPs) on accounting
matters confusingly remains with the COLP; the COLP has to be a solicitor, as much of
compliance concerns technical legal matters, but he/she has responsibility to the SRA
for the bulk of accounting compliance, even though the firm, if of any size, will have a
professionally qualified accountant as finance director.

Given that firms have had to establish structures to support the COLP/COFA roles, they
see no benefit in abolishing them.

How could we improve the way in which the COLP/COFA roles work or provide
further support to compliance officers, in practice?

Taking up the point in our answer to question 14 above, we suggest the addition of an
obligation in the SRA Handbook on partners and employees to notify possible breaches
to the COLP/COFA. We also suggest consideration of whether, if an individual partner
or employee does so, he/she is deemed to discharge his/her responsibility under the
Handbook to the SRA (paralleling how reporting obligations work under the Proceeds of
Crime Act 2002).

We suggest clarifying confusion over the COFA role (and consequently COLP role also
as, on the drafting of Authorisation Rule 8.5, they are mutually exclusive), in particular:

(A) Responsibility for compliance with the SRA Accounts Rues is clear, but
confusingly the COFA is not responsible for the Accounts provisions of the SRA
Overseas Rules, so the COLP is — that defies logic.

(B) It is sometimes asserted that as financial instability might imperil the safety of
client money, so the COFA's role extends to financial stability. Maybe it should
be; our members are divided on the point with, on balance, a majority in favour
as the COFA is usually the finance director (or, at least, UK finance director) but,
if that is the correct current interpretation, it is also unclear where the dividing
line lies between COLP and COFA.

(©) A majority of our members consider that responsibility for all aspects of the
keeping of financial records, production of annual accounts, financial
compliance, including compliance with the Companies Act (as modified for
LLPs) on accounting matters, financial stability and payment of taxes by the firm
should rest with the COFA, not the COLP. Finance directors often do not
understand why such responsibility rests with the COLP, who is a solicitor.

(D) The title, COFA, is confusing — for what part of “administration” is he/she
responsible?



16.

What is your view of the opportunities and threats presented by the proposal to
allow solicitors to deliver non-reserved legal services to the public through
alternative legal service providers?

Our views are as follows:

(A)

(B)

(C)

(D)

(E)

Damage to solicitors profession — Our members think that the SRA's
proposals pose a threat to the profession. See further paragraph 5 of our
General Comments above. The proposed changes will establish a two tier
system and the existence of unregulated firms, with no requirements as to client
confidentiality or conflicts at a structural level, could undermine the profession.

Unfair conflicts regime — The SRA's proposed changes could mean that (for
example) accountancy firms will be able to employ solicitors to do unreserved
work but that the SRA's conflict rules will only apply at an individual level — so a
non-SRA regulated firm might act for, say, both a buyer and a seller of a
business (provided the same solicitor does not act for both clients and, possibly,
client waivers were in place). We think it is unfair that non-SRA regulated firms
will benefit from a more liberal conflicts regime. Although we cannot currently
measure/quantify the impact of this, it is potentially detrimental to all
City/commercial law firms. We would reiterate here the point made at
paragraph 6 of our general comments, namely that we think the SRA should
clarify its thinking on the conflicts position — do you consider that an unregulated
provider could act for (example) buyer and seller of a business provided the
same solicitor was not on both teams? This seems possible at first blush, as
the SRA conflict rules would only bite at the individual level — but might those
individuals risk breaching SRA Principles (e.g. obligation to act in client's best
interests) by agreeing to represent a client in circumstances where he/she could
be negotiating terms with/against a colleague?

Privilege — Clients have not had to think about privilege when instructing
solicitors to date, as any legal advice from them would attract privilege. See
further paragraph 6 of our General Comments above.

Transparency information solution flawed — We doubt that many clients will
read/understand transparency information given to them, even if sophisticated
and transparency information provided by the unregulated sector is up to the
mark. See further paragraph 7 of our General Comments above.

Entity-based regulation as a kite mark — Clients simply have not had to think
about how much they value entity-based regulation to date. It automatically
comes as part of any law firm offering. That said, we think that sophisticated
clients will expect it to continue to be part of the offering — they expect to
contract with properly run businesses with sound risk management
systems/controls and stringent confidentiality obligations. This is why we do not
think they would want to contract with an individual solicitor working for an
unregulated provider (e.g. as a mechanism to ensure privilege).

Unrealistic burden on individual solicitors — We are concerned about the
number of very specific obligations placed on individual solicitors, in the new
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Code for solicitors, with which they cannot properly comply in isolation from the
organisation in which they work. Rules 8.6 to 8.9, for example, give individuals
obligations in respect of client information and publicity. In both cases, the
Code for Firms does not contain equivalent obligations. Further, if a solicitor is
working for an unregulated entity, how can solicitors realistically comply with
obligations such as these — particularly if they are in a minority, and relatively
junior?

How likely are you to take advantage in the greater fiexibility around where
solicitors can practice as an individual or as a business?

It would be possible, under the SRA's proposed new approach, for City law firms to split
off the unreserved part of their business into a separate business (to avoid SRA
regulation at an entity level), provided they gave their clients the right information about
the protections available to them. We asked our members whether they saw this as an
opportunity to “hive across” their unreserved work (e.g. corporate, M&A, commercial,
financing) to a new business which those firms would effectively “self-regulate”, free
from the constraints and cost of SRA regulation and with the availability of US-style
conflict waivers (should they want to offer them to two or more clients who may seek to
instruct the firm on the same/a related matter).

The majority of firms responding thought this was a highly unattractive idea — it would
be too messy for any law firm which did not genuinely intend to run two separate
businesses (with separate buildings, employees, technology systems etc). In addition,
for general risk management purposes, most firms would want to replicate many of the
systems/controls they currently have in place which also ensure compliance with SRA
rules. Additionally, if there were to be such a separation, the firm would lose the benefit
of the “designated professional body” regime under the Financial Services and Markets
Act 2000 and might well conclude it needed to be authorised by the FCA. There would
therefore, be no savings to them in “hiving across” their unreserved business. Clients
expect us to have those systems/controls and so they are part of our offering. Privilege
could also be a stumbling block, as could the views of local law societies/bars/regulators
in other jurisdictions.

If the SRA's proposals go ahead, it is something which City law firms, would, however,
need to keep under review and to monitor developments, especially if our fears of being
put at a competitive disadvantage prove correct.

What are your views about our proposal to maintain the position whereby a sole
solicitor (or REL) can only provide reserved legal activities for the public (or a
section of the public) as an entity authorised by the SRA or another approved
regulator?

Our members are not in favour of solicitors being permitted to practice, using their
solicitor title, for entities which are not regulated by the SRA. It therefore follows that
they favour maintaining the position whereby sole practitioners must be SRA authorised,
as entities, to provide reserved activities to the public.
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What is your view on whether our current “qualified to supervise” requirement is
necessary to address an identified risk and/or is fit for that purpose?

There is a requirement for a rule which ensures that every firm is supervised by
someone with a minimum level of practice experience, otherwise there is a risk to the
profession and consumers. Rule 12 of the existing SRA Practice Framework Rules was
drafted for a time when the vast majority of firms were single site and relatively small
and so having a single such person in each authorised firm made some sense. The
rule does not, however, reflect the modern day reality of the proliferation of multi-office
and multi-national firms. In this context, it would make sense to require that each office
of an authorised firm be supervised by a suitably qualified and experienced practitioner.
Some overseas Codes, in Hong Kong for example, go further and are more specific
about what supervision means in practice which might also be a sensible extension of
the current SRA rule.

The question about unregulated providers recruiting junior solicitors and then not being
able to support them is a separate, but related issue (see further 16(F) above). In
relation to your reference to emerging data suggesting that newly qualified solicitors “do
not present a significant risk to the delivery of a proper standard of service”, we think
this is may be due to the internal management structures of SRA regulated firms,
including the appropriate allocation of (less complex, less risk-inherent) work to NQs
and clear guidance, briefing, monitoring and ongoing supervision by more experienced
solicitors, and not because NQs are of their nature less risky practitioners.

Do you think we should require SRA regulated firms to display detailed
information about the protections available to consumers?

Given what we say in this response about the assumptions consumers make when they
instruct a solicitor, we think the regulatory emphasis should be on ensuring that
solicitors who work in unregulated entities give consumers detailed information about
the protections which are not available to them (but would be if they used a regulated
provider) — for example, we think that consumers (including sophisticated consumers)
will assume that when they are being advised by a solicitor (regardless of whether the
solicitor works for a regulated/unregulated entity), the advice they receive will be
privileged and insured. If this is not the case, because the consumer is contracting with
an unregulated entity, the solicitor providing the services should be obliged to make this
clear. However, we acknowledge that this would place significant compliance burdens
on individual solicitors employed by unregulated services providers, particularly if they
are junior and the employer is a large enterprise.

Do you agree with the analysis in our initial Impact Assessment?

We think you have given insufficient weight to the risks summarised in paragraph (viii)
on page 45 of your Impact Assessment, namely (a) consumer confusion around
different protections and (b) the erosion of the solicitors profession. In addition, we
query whether risks to client confidentiality have been given due regard.

Further, we do not think that consumers would necessarily benefit from your proposed
changes in the ways summarised in paragraph (vii) of your Impact Assessment. In
particular, we do not think that consumers will have a better understanding of the legal
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services market as a consequence — in fact, the opposite is likely to be true.

Consumers (even sophisticated consumers) will make assumptions about the
benefits/protections available to them when advised by a solicitor, and these will not be
countered by detailed transparency information — which could be too difficult to absorb,
impossible to evaluate at the time of instruction and places the onus on the consumer to
do due diligence on the unregulated provider which they are unlikely to be equipped
and/or have the time to do.

Do you have any additional information to support our initial Inpact Assessment?

We feel unable to answer this question, given that we have no dedicated resources to
investigate the issues.

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own name?

We agree with your specific proposal that solicitors who work outside of an "authorised
body" should not personally hold client money.

As we understand it, this approach does not prevent the organisation in which the
solicitor is employed holding client money, and that an unauthorised vehicle to which an
SRA authorised law firm chooses to hive-off its unreserved work could hold client
money notwithstanding the fact that the individual solicitor/principals and employees of
that entity could not hold client money in their own names. Such an unregulated law
firm would not appear to have any obligation to comply with the SRA Accounts Rules
when holding client money, even if it was an all solicitor owned business. If our analysis
is correct, this lacuna in the draft rules could present a considerable risk to the clients of
such an unregulated solicitors firm, and to therefore to reputation of the profession.

Although not of direct interest to CLLS members firms, we are also concerned about
how your approach would play out for an unincorporated solicitor sole practitioner or
general partnership which only engages in unreserved activities, and chooses to do so
without being authorised as a “recognised sole practitioner" or "recognised body"
respectively. We believe that the effect of draft rule 4.2 would be to prohibit the holding
of client money by these service providers, irrespective of whether doing so was
essential to the viability of their practices. If our interpretation is correct, this would deny
these providers the opportunity to exploit the rule change, and put them at a commercial
disadvantage as against their incorporated competitors.

In justification for your approach to the holding of client money, we note paragraph 124
of the consultation which says that the SRA considers "that it would be artificial and
confusing to have different obligations on an individual solicitor compared to the
business in which they are working. The compliance responsibility would place an
unrealistic, disproportionate, and impractical burden on the individual solicitor.” We
believe this same statement is equally pertinent to a number of other obligations
contained in the draft SRA Code of Conduct for Solicitors, RELs and RFLs which the
SRA is seeking to impose on solicitors working in unregulated businesses, and
highlights significant flaws in the regulatory approach being proposed.
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What are your views on whether and when in house solicitors or those working in
Special Bodies should be permitted to hold client money personally?

Given that this response is being made on behalf of City law firms, which are CLLS
members, we do not feel qualified to comment on this question, and therefore defer to
the in-house community.

Do you agree with our proposal that the SRA Compensation Fund should not be
available to clients of solicitors working in alternative legal services providers?
[Question 25a. If not, what are your reasons?]

We neither agree nor disagree. However, we do think that consumers will assume that
they have access to the fund, so transparency information given by solicitors working for
alternative providers would need to make it clear that this protection is not available. As
stated above, we think that consumers (even sophisticated consumers) will find the
transparency information which unregulated providers will need to give them too difficult
to absorb and impossible to evaluate at the time of instruction. We also think that it will
place the onus on the consumer to do due diligence on the unregulated provider which
they are unlikely to be both equipped and/or have the time to do. Consumers should be
able to assume that, when they are advised by a solicitor, this automatically brings them
certain protections.

In addition, we would be concerned if the Compensation Fund were to be available to
firms which did not have Pl obligations. This could increase the chances of
inappropriate claims being made on the fund.

Do you agree with our proposal not to make individual Pll cover for solicitors a
regulatory requirement on the individual solicitor?

No. Our members very strongly feel that Pll cover should be compulsory, even for the
unregulated sector, if a solicitor is advising. We think it is important that any user of a
solicitor’s services (whether through a regulated firm or an unregulated entity) should
have complete confidence that there is Pll available (on the minimum terms and
conditions) in the event of an error by the solicitor. For example, we would be
concerned if an unregulated entity providing tax or employment services could offer the
services of a solicitor in circumstances where the client would have no insurance
protection in the event that the solicitor was negligent.

However, an associated PIl requirement may make solicitors less attractive hires for
alternative providers.

Do you think that there are difficulties with the approach we propose, and if so,
what are these difficulties?

Whilst, in theory at least, consumers can ask providers what their commercial insurance
levels are and choose to proceed with a properly insured provider only, this (unfairly)
place the onus on the consumer to do due diligence on the unregulated provider. As
stated above, we think they are unlikely to be equipped and/or have the time to do this.
Any consumer (regardless of how sophisticated) would be stretched to evaluate the
comparative benefits of commercial insurance cover with the same amount of PIl cover



28.

29,

30.

31.

32.

33.

on the minimum terms and conditions, for example. Consumers should be able to
assume that, when they are advised by a solicitor, this automatically brings them certain
protections — including minimum PIt on industry-wide standard terms.

Do you think that we should retain a requirement for Special Bodies to have Pl
when providing reserved legal activities to a public or a section of the public?

Yes.
Do you have any views on what Pll requirements should apply to Special Bodies?
No. See our answer to question 24 above.

Do you agree with our view that it is not desirable to impose thresholds on
non-SRA regulated firms, which are mainly or wholly owned by SRA authorised
solicitors?

Not imposing threshold standards would simply be, we think, an inevitable consequence
of your proposals to allow solicitors to practice as solicitors for unregulated entities. We
are not in favour of this.

Do you have any alternative proposals to regulating entities of this type?

We think that solicitors should only be able to provide services to the public, as
solicitors, through SRA regulated entities. We believe the SRA should focus on
revisiting the definition on reserved legal services and working with all relevant parties
to achieve a re-draft of these.

Do you have any views on our proposed position for intervention in relation to
alternative legal service providers, and the individual solicitors working within
them?

We are not clear what your proposed position is. However, we would expect you to act
in the best interests of consumers, including by use of your intervention powers, if
necessary.

Do you agree with our proposal that all work within a regulated body or an RSP
should remain regulated by the SRA?

Yes. We think the alternative would be too messy and very confusing for clients.
Realistically, City law firms would not, for example, wish to operate a different approach
to conflicts depending on whether work was reserved/unreserved and any law firm
wishing to do this is bound to run into difficulties — as work on a matter can involve a
blend of the two and/or flip from one to the other.



Annexure to Part A

SRA Handbook Review — Questions for CLLS Member Firms

Background:

1. On 1 June 2016, the SRA published a consultation called “Looking to the future —
flexibility and public protection” — marking the first phase of the SRA's review not only of
its Handbook but also its regulatory approach. The purposes of this note is to alert and
seek the reaction of CLLS member firms to the principal issues this consultation poses
for City law firms. For the reasons summarised below, the impact of the changes being
proposed could be quite radical and has the potential to affect the entire sector (not just
high street firms).

2. Whilst the SRA emphasises, in its consultation paper, the need to simplify its rules and
reconnect individuals with their personal regulatory obligations, the real driving force for
change is the perceived “unmet need” of individual consumers and small businesses for
legal advice — which the SRA plans to address by enabling solicitors to practice in
unregulated entities, delivering non-reserved” legal services.

3. This explains why the SRA needs to tackle its Code of Conduct first (notwithstanding
that it is arguably the simplest part of the current Handbook), splitting it into two versions
- one Code which apply to SRA regulated firms/entities and another Code which will
apply to individual solicitors alone.

4. If it goes through unchanged, the SRA's review package will mean, for example, that:

(A) firms which are currently SRA regulated will be able to "hive across” their
unreserved work to entities they set up in the unregulated sector and employ
solicitors in such entities (whose turnover will not be subject to the annual
charge on renewal of recognised body status) to undertake that work;

(B) existing businesses (e.g. other professional services firms) will be able to
diversify into legal services, employing solicitors to deliver non-reserved legal
services to clients using their “solicitor” title;

(C) existing businesses which employ in-house solicitors will be able to use their in-
house departments to provide non-reserved legal services to the public;

(D) existing alternative legal service providers (which currently deliver non-reserved
legal services to the public through unqualified staff) will be able to employ
solicitors to undertake/supervise this work, so seeking what the SRA calls
“brand enhancement”; and

" Reserved legal activities are, in summary: rights of audience; the conduct of litigation; reserved instrument activities
(including the preparation of transfers of and charges over real property in E&W); probate activities; notarial activities
and the administration of oaths.



(E) new firms may be established to deliver non-reserved legal services, also using
solicitors to undertake/supervise this work and taking the opportunity to achieve
“brand enhancement”.

5. In summary, solicitors who work for non-SRA regulated firms will only be subject to
individual-based regulation, which does not mandate risk management, such conflicts
avoidance and the purchase of Pll cover, at an entity level. In addition, it may be that
privilege will not attach to the advice which clients of unregulated entities receive.

6. To help to set the tone for the CLLS’s response to this consultation, and
subsequent consultations on the Handbook review, please answer the questions
which follow - sending your response to kevin.hart@citysolicitors.org.uk by
Friday, 29 July 2016.

Questions:

1. Do you think that splitting the SRA Code of Conduct will help to reconnect individual
solicitors with their personal regulatory responsibilities, or do you favour the retention of
a combined Code where individuals and the firm are “in it together™? In your
experience, do practitioners find the existing Code of Conduct “long, confusing and
complicated”?

2, Even if you do not think the SRA’s proposals will affect your market, do you think the
changes could pose a threat to the strength/value of the solicitor brand in general (e.g.
because the consumer protections available to clients instructing unregulated firms may
be significantly reduced, and some unregulated firms may lack the appropriate systems,
controls and infrastructure to support the solicitors they employ in meeting their
individual regulatory responsibilities)?

3; The SRA's proposed changes would mean that (for example) accountancy firms will be
able to employ solicitors to do unreserved work but that the SRA's conflict rules will only
apply at an individual level — so a non-SRA regulated firm could act for, say, both a
buyer and a seller of a business (provided the same solicitor does not act for both
clients). Do you think it is unfair that non-SRA regulated firms will therefore benefit from
a more liberal conflicts regime, and how might this affect your business?

4. The SRA has put forward two alternative formulations for its reworded conflict rule. One
is similar to the current rule, whilst the other does not replicate the “auction” and
substantially common interest exceptions (although it is not clear whether this is just a
drafting issue or whether the SRA really intends to dispense with the availability of these
two exceptions). How important are those exceptions to you in practice? Further, given
that the SRA is apparently consulting on substantive changes to the conflicts rules,
would you like to see other changes introduced? For example, do you think that the
SRA should also consider an informed consent exception, perhaps only when dealing
with sophisticated clients?

5. The SRA has sought advice from Counsel on privilege and has been advised that legal
advice given by unregulated firms may not attract legal professional privilege, even if
that advice is given by a salicitor (although this could be subject to work arounds — e.g.
if the client contracts with the solicitor rather than the firm). If this advice is right, how



10.

important do you think this would be to your clients when deciding whether to instruct a
regulated or unregulated provider?

If given transparency information by an unregulated firm about the protections available
to them when using such a firm, do you think this will help clients (even if sophisticated)
make the right choices about what they need? Do you think that solicitors working for
unregulated firms should be required, as a regulatory matter, to offer minimum levels of
Pll to their clients?

It would be possible for you to split off the unreserved part of your business into a
separate business (to avoid SRA regulation at an entity level), provided you give your
clients the right information about the protections available to them. Do you see this as
an opportunity to “hive across” your unreserved work (e.g. corporate, M&A, commercial,
financing) to a new business which you would effectively “self-regulate”, free from the
constraints and cost of SRA regulation and with the availability of US-style conflict
waivers (should you want to offer them to two or more clients who may seek to instruct
you on the same/a related matter)? Why might his be attractive/unattractive to you?

Do you think that your clients value entity-based regulation and see it as a “kite mark”?
Alternatively, do you think your clients would be happy to continue to instruct you if you
became a “self-regulated” entity — bearing in mind that you could choose to maintain the
same levels of Pl and adopt certain risk management systems across the board?

The SRA is currently of the view that all work, whether reserved or unreserved, must be
regulated if done by an SRA regulated firm. Do you think it should reconsider this? Are
you attracted to the idea that the SRA should only regulated reserved work?

Whilst the SRA is minded to retain the COLP/COFA roles for all SRA regulated firms,
they would like views on how these roles are working in practice, their value and how
effective they are. Do you agree that the roles should be retained in broadly the current
form? In your opinion, how do the roles assist with/hinder compliance? The COFA's
role is currently limited to compliance with the SRA Accounts Rules, leaving all other
aspects of finance and financial stability to the COLP. Given that the COFA is typically
an accountant, do you agree that the role of the COFA should be extended to both the
Overseas Accounts Rules and all other aspects of finance and financial stability?



Part B of CLLS Consultation Response
CLLS PRRC Comments on Draft SRA Code of Conduct for
Solicitors, RELs and RFLs [2017]

The SRA Principles comprise the fundamental tenets of ethical behaviour that we
expect all those that we regulate to uphold. This includes you, as well as authorised
firms and their managers and employees in so far as is relevant to their roles'. The
principles are as follows:

You:
1. uphold the rule of law and the proper administration of justice

2. ensure that your conduct uphelds-maintains public confidence in the-you
and your profession’ and-these-delivering-legal-services

3. aetwithdo not allow your independence to be compromised®

4. act with honesty and with integrity*

5. aet-perform your role in a way that encourages equality, diversity and inclusion®

6. act in the best interests of each client and protect their confidential information®

The Code of Conduct describes the standards of professionalism that we, the SRA,
and the public expect of individuals (solicitors, registered European lawyers and
registered foreign lawyers) authorised by us to provide legal services. They apply to
conduct and behaviour relating to your practice, and comprise a framework for ethical
and competent practice which applies irrespective of your role or practice setting but_
subject to the Overseas Rules relating to your practice outside England & Wales’: —
-altheugh-sSection 8 applies only when you are providing legal services to the public
or a section of the public.

You must exercise your judgement in applying these standards to the situations you
are in and deciding on a course of action, bearing in mind your role, responsibilities
and the nature of your clients and areas of practice. You are personally accountable
for compliance with the Code - and our other regulatory requirements that apply to
you - and must always be prepared to justify your decisions and actions. Serious_
misconduct or a material-breach’ may result in our taking regulatory action against
you. A breach may be-serious material’’ either in isolation or because it comprises a
persistent failure to comply or pattern of behaviour.

The Principles and Codes are underpinned by our Enforcement Strategy, which
explains in more detail our approach to taking regulatory action in the public interest.



Maintaining trust and acting fairly

1.1

1.2

1.3

14

You do not unfairly discriminate by allowing your personal views to affect
your professional relationships and the way in which you provide your
services.

You do not abuse your position by taking unfair advantage of clients or
others relying on your advice®,

You perform all undertakings given by you, and do so within an agreed
timescale or if no timescale has been agreed then within a reasonable
amount of time.

You do not mislead or attempt to mislead your clients, the court or
others relying on your advice®, either by your own acts or omissions
or allowing or being complicit in the acts or omissions of others
(including your client).

Dispute resolution and proceedings before courts, tribunals and

inquiries

[NB Our litigation experts, through the CLLS Litigation Committee, note that it is

proposed to delete current Qutcome 5.5 and IBs 5.4, 5.5, 5.7 (b) and 5.9 and that the

proposal is that this may possibly be replaced by SRA guidance. They consider that it

would be useful to continue to have a specific rule equivalent to Outcome 5.5 noting

that when professional obligations require solicitors to do things that are likely to be

contrary to their clients’ interests or wishes it is extremely valuable to have a specific

rule to point to.]

21

2.2

23

2.4

2.5

2.6

2.7

You do not misuse or tamper with evidence, or attempt to do so.

You do not seek to influence the substance of evidence, including
generating false evidence or persuading witnesses to change their
evidence.

You do not provide or offer to provide any benefit to witnesses dependent
upon the nature of their evidence or the outcome of the case.

You only make assertions or put forward statements, representations or
submissions to the court or others tribunals or inquiries® which are
properly arguable.

You do not place yourself in contempt of court, and you comply with court
orders which place obligations on you.

You do not waste the court’s time.
You draw the court’s attention to relevant cases and statutory provisions,

or procedural irregularities of which you are aware and which are likely to
have a material effect on_the outcome of the proceedings.

[NB Generally, concerning rules relating to advocacy. it is important for these to be

consistent with those applicable to barristers and, if not, can the SRA explain why




| they should be different?]

Service and competence

3.1 You only act for clients on instructions from the client, or from someone
| authorised-towho can properly® provide instructions on their behalf. If you
have reason to suspect that the instructions do not represent your
client's wishes, you do not act unless you have satisfied yourself that
they do.

3.2 You ensure that the service you provide to clients is competent and
delivered in a timely manner.

3.3 You maintain your competence to carry out your role and keep your
professional knowledge and skills up to date.

3.4 You consider and take account of your client's attributes, needs and
circumstances.

3.5 Where you supervise or manage others providing legal services:
(a) you remain accountable for the work carried out through them; and
(b)you effectively supervise work being done for clients.

3.6 You ensure that the individuals you manage are competent to carry out
their role, and keep their professional knowledge and skills up to date.

Client money and assets

4.1 You properly account to clients for any financial benefit you receive as
| a result of their instructions_except where they have agreed otherwise'.

4.2 You safeguard money and assets entrusted to you by clients and
others.

4.3 Unless you work in an authorised body, you do not personally hold client
money.

Referrals, introductions and separate businesses

Referrails and introductions

5.1 In respect of any referral of a client by you to another person, or of any
third party who introduces business to you or with whom you share your
fees, you ensure that:

(a) clients are informed of any financial or other interest which you or
your business or employer has in referring the client to another
person or which an infroducer has in referring the client to you;

(b) clients are informed of any fee sharing arrangement that is relevant
to their matter;

(c) the agreement is in writing;



(d) you do not receive payments relating to a referral or make payments
to an introducer in respect of clients who are the subject of criminal
proceedings; and

(e) any client referred by an infroducer has not been acquired in a way
which would breach the SRA's regulatory arrangements if the
person acquiring the cfient were regulated by the SRA.

Separate businesses

5.2

5.3

5.4

5.5

You ensure that clients are clear about the extent to which the services
that you and any separate business offer are regulated.

You do not represent a separate business or any of its services as
being regulated by the SRA.

You only:
(a) refer, recommend or introduce a client to a separate business; or

(b)-put-your-client-and-a-separate-business-in-touch-with-each-other;-or!!

(eb) divide, or allow to be divided, a client’s matter between you and a
separate business,

where the client has given informed consent to your doing so.

Where you and a separate business jointly publicise services, you
ensure that the nature of the services provided by each business is clear.

Conflict, confidentiality and disclosure

Conflict of interests

6.1

6.2

6.3

You do not act if there is an own interest conflict’? a-conflict-of-interest-

%MB%—VGHGHG—?@&FGMOF a significant risk of such-a-an own

interest conflict'?,

You take reasonable steps to satisfy yourself that your business or
employer has effective systems and controls to identify and monitor
conflicts of interest as appropriate’®

You do not act in relation to a matter or particular aspect of it if there is a
client conflict -or a significant risk of such a conflict in relation to that
matter or aspect of it, unless:

(a) the clients have an agreed common purpose in relation to the matter
or the aspect of it, as appropriate, and a strong consensus on how that
purpose is to be achieved; or

(b) the clients are competing for the same objective which, if attained;
by one client will make that objective unattainable teby the other client:

and the conditions below are met, namely that:



(i) all the clients have given informed consent, given or evidenced in
writing, to you acting; and

(if) where appropriate, you put in place effective safeguards to protect
your clients’ confidential information; and

(iii) the benefits to the clients of doing so outweigh the risks to the
clients of you acting.

Confidentiality and disclosure

6.43

You keep the affairs of current and former clients confidential unless
disclosure is required or permitted by law or the client consents and you
take reasonable steps to satisfy yourself that where your business or
employer holds information confidential to your clients or former clients
your business or employer has effective systems and procedures to
protect that confidential information™.

Where you are acting for a client, you make that client aware of all
information material to the matter of which you have knowledge, except
when:

(a) the disclosure of that information is prohibited by law;

(b) your client gives informed consent, given or evidenced in writing, to
the information not being disclosed to them;

(c) you have reason to believe that serious physical or mental injury will
be caused to your client or another if the information is disclosed; or

(d) the information is contained in a privileged [or confidential] *®
document that you have knowledge of only because it has been
mistakenly disclosed.

You do not act for a client in a matter where that client has an interest
adverse to the interest of another current or former client er-a-former-
clientfor whom your business or employer holds confidential
information which is material to that matter, unless:

(a) all-effective measures have been taken which result in there being no
real risk of disclosure of the confidential information; or

(b) the client or former client has given informed consent, given or
evidenced in writing, to you acting, including to any measures taken to
protect their information.

Cooperation and accountability

71

7.2

You keep up to date with and follow the law and regulation governing the
way you work.

You are able to justify your decisions and actions in order to demonstrate
compliance with your obligations under the SRA regulatory



7.3

7.4

7.5

7.6

7.7

7.8

7.9

7.10

arrangements.

You cooperate with the SRA, other regulators, ombudsmen and those
bodies with a role overseeing and supervising the delivery of, or
investigating concerns in relation to, legal services.

You respond promptly to the SRA and:

(a) provide full and accurate explanations, information and
documents in response to any proper request or lawful
requirement®;

(b)  ensure that relevant information which is held by you, or by third
parties carrying out functions on your behalf which are critical to
the delivery of your legal services, is available for inspection by
the SRA.

You do not attempt to prevent anyone from providing information to the
SRA.

You notify the SRA promptly if you become aware:

(a) of any material changes to information previously provided to the
SRA, by you or on your behalf, about you or your practice; and

(b) that information provided to the SRA, by you or on your behalf,
about you or your practice is or may be false, misleading,
incomplete or inaccurate.

You ensure that a prompt report is made to the SRA or another approved
regulator, as appropriate, of any serious misconduct'” in breach of their
regulatory arrangements by any person regulated by them (including
you) of which you are aware. If requested to do so by the SRA you
investigate whether there have-has been any serious breaches-
misconduct that should be reported to the SRA.

You act promptly to take any-appropriate remedial action requested by the
SRA.

You promptly inform clients promptly-for whom you are acting'® of any
act or omission which could give rise to a claim by them against you. If
requested to do so by the SRA you investigate whether anyone may
have a claim against you.

Any obligation under this section_or otherwise'® to notify, or provide
information to, the SRA will be satisfied if you provide information to your
firm's COLP or COFA, as and where appropriate, on the understanding
that they will do so_if necessary.

When you are providing services to the public or a section of the public:;

Client identification

8.1

You take appropriate steps to identify-establish® for whom you are acting



for-in relation to any matter.

Complaints handling

8.2

8.3

8.4

8.5

You ensure that, as appropriate in the circumstances, you either establish
and maintain, or participate in, a procedure for handling comp/laints in
relation to the legal services you provide.

You ensure that clients are informed in writing at the time of engagement
about their right to complain about your services and your charges, and
how complaints can be made.

You ensure that clients are informed, in writing:

(a) both at the time of engagement and, if a compfaint has been brought
at the conclusion of your complaints procedure, of any right they have to
complain to the Legal Ombudsman, the time frame for doing so and full

details of how to contact the Legal Ombudsman; and

(b) if a complaint has been brought and your comp/aints procedure has
been exhausted:

(i) that you cannot settle the complaint,

(i) of the name and website address of an alternative dispute
resolution (ADR) approved body which would be competent to deal
with the complaint, and

(iii) whether you agree to use the scheme operated by that body.

You ensure that clients’ compiaints are dealt with promptly, fairly and
free of charge.

Client information and publicity

8.6

8.7

3.8

You give clients information in a way they can understand. You ensure
they are in a position to make informed decisions about the services they
need, how their matter will be handled and the options available to them.

You ensure that clients receive the best possible information about how
their matter will be priced and, both at the time of engagement and when
appropriate as their matter progresses, about the likely overall cost of the
matter and any costs incurred.

You ensure that any publicity you are responsible for in relation to your
practice is accurate and not misleading, including that relating to your
charges and the circumstances in which interest is payable by or to
clients.

You ensure that clients understand-are given clear and accessible
information about®' whether and how the services you provide are
regulated and about the protections available to them.




When acting as part of a team®

8.10 When you are providing services to the public or a section of the public
together with other individuals regulated by the SRA, any obligation under
this section to take steps, establish or maintain or participate in procedures
or to provide information to clients or others will be satisfied if other
individuals regulated by the SRA with whom you are acting on any matter,
do so on your behalf or in a manner which encompasses satisfaction of
your own obligation.

Supplemental notes

Powers, commencement/transitional provisions



Explanatory Notes for the SRA on Solicitors’ Code mark-up

1.

It would be helpful to clarify that the Principles only apply to employees who are
not solicitors insofar as they are relevant to their roles, not more generally for
matters arising outside their work context, notwithstanding and subject to the
impact of the “public confidence” Principle 2.

“Maintaining” public confidence is more appropriate than “upholding” it, the latter
suggesting a more onerous positive obligation. That would be consistent with
current Principle 6. The reference to “those delivering legal services” also seems
far too broad when applied to the alternative unregulated sector — it is
maintaining confidence in the solicitors’ profession which needs to be protected,
not the reputation of other multi-disciplinary/corporate service providers whose
services may happen to include legal advice. Consistency with text with which
the profession has become familiar would also be highly desirable here.

This formulation, with which the profession has become familiar, better reflects
expected behaviours. A positive obligation to “act with independence”’ is easily
capable of being misconstrued, especially by non-professional employees to
whom the Principles will apply.

Small change but designed to ensure the obligation is a double one —i.e. to act
with honesty and to act with integrity — and this is not an attempt to redefine
what it means to act with integrity to require not acting dishonestly.

This is important to clarify that behaviour outside of a work context, especially by
non-solicitor employees, is not caught by this Principle requiring encouragement
to diversity and inclusion etc. (although it might separately of course impact
Principle 2 if behaviour fails to maintain confidence etc.). If the SRA is trying to
promote a change in this respect, it should be expressly consulting on this
aspect.

Adding express reference to protecting confidentiality is extremely important to
those non-solicitor employees bound by the Principles but not by the Code. It is
also a sufficiently fundamental obligation, including for solicitors practising in
unregulated entities, as to mandate its inclusion at Principles level. We have no
strong views whether this is just added at the end of Principle 6 or highlighted by
adding a new Principle 7.

Important to qualify by reference to the Overseas Rules otherwise this drafting
would seem to override them.

Need to clarify this so it does not apply (when referring to “others” for example)
to those with whom you are negotiating in the best interests of your client.

The word “authorised” is likely to cause confusion. Would it cover ostensible
authority in a corporate context for example? This alternative provides more



10.

11.

12.

13.

14.

15.

16.

17.

18.

clarity

Client consent is needed as an exception to allow certain benefits to be retained
as at present is permitted with consent. If this is not stated some would have
concerns about whether consents contained in their terms of business, for
example, would mean it was “proper” not to account the client for benefits
received from third parties in connection with a retainer.

This can be deleted as it is covered by “introduce” in 5.4 (a) and therefore the
text simplified.

Better to use the definition of own interest conflict in the Glossary. As drafted,
this looks like it catches client conflicts too which is not intended.

This is important to ensure that within unregulated businesses a solicitor takes
reasonable steps to satisfy him/herself that his/her business or employer has
satisfactory conflicts management systems and controls in place in order to
protect the solicitor’s clients.

Extremely important confidentiality protection for information held within the
unregulated sector — not just about a duty of confidentiality but about how the
business protects information from attack, leakage and loss. Not just a key
consumer protection, but also needed to support junior solicitors working, in the
minority, in unregulated businesses.

The SRA should consider whether it is appropriate to extend this to cover
confidential information which may not be privileged if, for example, it has
emanated from the unregulated sector.

Important changes to highlight that the SRA has to make a proper and lawful
request for information etc. before a solicitor is obliged to respond.

It is very important to retain a different level of breach, currently described in the
Code as “serious misconduct” which goes way beyond material breach of the
Principles or Code, as the basis for reporting breaches by other solicitors or
regulated firms outside your own firm. Consider clarifying in the Glossary a
definition of “serious misconduct”. At present it is settled that this involves
breaches involving dishonesty or which involve a serious arrestable offence as
previous SRA guidance has made clear. To highlight the distinction also
consider changing the terminology to “material” breaches instead of referring to
“serious” breaches throughout. Many will assume that the change in terminology
is intended to imply a change in substance to something more serious than
material breaches.

It is very important that this is changed to clarify that as at present only current
clients need to be notified of possible claims against you. As at present this
would be done “promptly” so this has been added. If the SRA wants to change
this important requirement to extend (significantly beyond what is currently
expected of fiduciaries) it to cover clients for whom you have acted in the past



19.

20.

21.

22.

but are not currently advising, this should be subject to a separate consultation
to which we expect Pl insurers would wish to respond. Gunning principles could
be relevant here, as the change is not highlighted in this consultation, nor
explained.

It would be helpful for this to apply more generally, not just for section 7

Use of the term “identify” is likely to cause confusion with anti-money laundering
requirements. “Establish” would be better.

Solicitors cannot really ensure their clients actually “understand” what they tell
them so they can only sensibly be required to provide clear and accessible
information.

This new provision would be very helpful, especially for those operating within
the unregulated sector without a COLP or risk and compliance support and also
for those who operate providing services in teams alongside other solicitors to
relieve individuals of having to take steps etc. themselves when someone else
working with them will have done so, in effect, on their behalf.



CLLS PRRC comments on Draft SRA Code -of Conduct for Firms
[2017]

The SRA Principles comprise the fundamental tenets of ethical behaviour that we
expect all those that we regulate to uphold. This includes all individuals and firms that
we regulate, including authorised firms and their managers and employees in so far
as is relevant to their roles'. The principles are as follows:

You:
1. uphold the rule of law and the proper administration of justice

2. ensure that your conduct uphelds-maintains public confidence in the-you

and your profession? and-those—delivering-legal-services

3. aetwith-do not allow your independence to be compromised®

4. act with honesty and with integrity?

5. perform your role aetin a way that encourages equality, diversity and inclusion®

6. act in the best interests of each client and protect their confidential information®

This Code of Conduct describes the standards and business controls that we, the
SRA, and the public expect of firms authorised by us to provide legal services. These
aim to create and maintain the right culture and environment for the delivery of
competent and ethical legal services to clientscensumers. If you are a MDP, the SRA
Principles and these standards apply in relation to your regulated activities.

Sections 8 and 9 set out the requirements of managers and compliance officers in
those firms, respectively.

Serious misconduct or material'® breach may lead to our taking regulatory action
against the firm itself as an entity, or its managers or compliance officers, who all-
share-each have responsibility-responsibilities for ensuring or taking reasonable
steps to ensure that the standards and requirements are met’. We may also take
action against employees working within the firm for amy-material breaches® of the
principles for-which-they-are-respensibleby them. A breach may be
serieusmaterial'® either in isolation or because it comprises a persistent failure to
comply or pattern of behaviour.

Maintaining trust and equality and diversity

1.1 You do not abuse your position by taking unfair advantage of clients or
others relying on your advice®.




1.2 You monitor, report and publish workforce diversity data, as prescribed
by the SRA.

[Why are there no equivalent provisions to 1.3, 1.4 and 2.1-2.7 in the Solicitors’ Code?

These provisions seem just as applicable to authorised firms as they are to individual
solicitors. These provisions could be incorporated under Paragraph 3.1 (Applicable
Qutcomes in the SRA Code of Conduct for Solicitors and RELs 2017).]

Compliance and business systems

21 You have effective governance structures, arrangements, systems and
controls in place that-designed to ensure'®:

(a) you comply with all the SRA's regulatory arrangements, as well
as with other regulatory and legislative requirements, which apply
to you;

(b) your managers and employees comply with the SRA's
regulatory arrangements which apply to them;

(c) your managers, employees and interest holders and those you
employ or contract with do not cause or substantially contribute to
a breach of the SRA’s regulatory arrangements by you or your
managers or employees;

{d) your compliance officers are able to discharge their duties under
rules 9.1 and 9.2 below.

2.2 You keep and maintain records to demonstrate compliance with your
obligations under the SRA's regulatory arrangements.

2.3 You remain accountable for compliance with the SRA's regulatory
arrangements where your work is carried out through others, including
your managers and those you employ or contract with.

2.4 You actively monitor your financial stability and business viability of your
regulated activities. Once you are aware that you will cease to operate,
you effect the orderly wind- down of your activities.

25 You identify, monitor and manage all material risks to your business,
including those which may arise from your connected practices.

Cooperation and information requirements

3.1 You keep up to date with and follow the law and regulation governing the
way you work.

3.2 You cooperate with the SRA, other regulators, ombudsmen and those
bodies with a role overseeing and supervising the delivery of, or
investigating concerns in relation to, your legal services.



3.3

| 3.4

3.6

3.7

3.8

3.9

You respond promptly to the SRA and:

(a) provide full and accurate explanations, information and
documentation in response to any proper requests or lawful
requirements’;

(b) ensure that relevant information which is held by you, or by third
parties carrying out functions on your behalf which are critical to
the delivery of your legal services, is available for inspection by
the SRA.

You act promptly to take any-appropriate remedial action properly
requested’® by the SRA.

You_promptly inform clients promptly-for whom you are acting'” of any
act or omission which could give rise to a claim by them against you. If
requested to do so by the SRA you investigate whether anyone may
have a claim against you.

You notify the SRA promptly:

(a) of any indicators of serious financial difficulty relating to you_
or your requlated activities;

(b)if a relevant insolvency event occurs in relation to you;
(c) of any change to information recorded in the register.

You provide to the SRA an information report on an annual basis or such
other period as specified by the SRA in the prescribed form and by the
prescribed date. [NB SRA to provide further details of what is to be
required here.]

You notify the SRA promptly if you become aware:

(a) of any material changes to information previously provided to the
SRA, by you or on your behalf, about you or your managers,
owners or compliance officers; and

(b) that information provided to the SRA, by you or on your behalf,
about you or your managers, owners or compliance officers is
or may be false, misleading, incomplete or inaccurate.

You promptly report to the SRA or another approved regulator, as
appropriate, any serious_ misconduct'® or material breach of their
regulatory arrangerments by any person regulated by them (including
you) of which you are aware. If requested to do so by the SRA you
investigate whether there have been any serieus-material breaches that
should be reported to the SRA.

Service and competence

4.1

You only act for clients on instructions from the client, or someone



4.2

4.3

4.4

authorised-who can properly® to provide instructions on their behalf. If
you have reason to suspect that the instructions do not represent your
client’s wishes, you do not act uniess you have satisfied yourself that
they do.

You ensure that the service you provide to clients is competent and
delivered in a timely manner, and takes account of your client's
attributes, needs and circumstances.

You ensure that your managers and employees are competent to carry
out their role, and keep their professional knowledge and skills up to date.

You have an effective system for supervising clients’ matters.

Client money and assets

5.1

5.2

You properly account to clients for any financial benefit you receive as
a result of their instructions_except where they have agreed otherwise'°.

You safeguard money and assets entrusted to you by clients and
others.

Conflict and confidentiality

Conflict of interests

6.1

6.2

You do not act if there is an own interest conflict'>-conflict-of-interest-

between-?euand—yeu-r—eliem or a significant risk of an own interest
-such-a-confliet.

conflict'

You do not act in relation to a matter or a particular aspect of it if there is
a client conflict or a significant risk of such a conflict in relation to that
matter or aspect of it, unless:

(a) the clients have an agreed common purpose in relation to the matter
or the aspect of it, as appropriate, and a strong consensus on
how that purpose is to be achieved; or

(b) the clients are competing for the same objective which, if
attained,— by one client wili make that objective unattainable te-by the
other client.

and the conditions below are met, namely that:

(i) all the clients have given informed consent, given or evidenced in
writing, to you acting;

(if) where appropriate, you put in place effective safeguards to protect
your clients' confidential information; and

(iii) the benefits to the clients of doing so outweigh the risks to the
clients of you acting.

Confidentiality and disclosure



6.3 You keep the affairs of current and former clients confidential unless
disclosure is required or permitted by law or the client consents.




6.4

6.5

Any of your individual employees who is acting for a client makes that client
aware of all information material to the matter of which the-that individual has
knowledge except when:

@) | 5 " ; TN TR

elient; disclosure of that information is prohibited by law

(b) the client gives informed consent, given or evidenced in writing, to the
information not being disclosed to them;

(c) there-is-evidence-the individual has reason to believe that serious physical
or mental injury will be caused to the cfient or another if the information is
disclosed; or

(d) the information is contained in a privileged [or confidential] ® documents
that the individual has knowledge of only because they-have-it has been
mistakenly disclosed.

You do not act for a client in a matter where that cfient has an interest
adverse to the interest of another current or former client er-a-formerclient
for whom you hold confidential information which is material to that matter,
unless:

(a) all-effective measures have been taken which result in there being no real
risk of disclosure of the confidential information; or

(b) the client or former client has given informed consent, given or evidenced
in writing, to you acting, including to any measures taken to protect their
information.

Applicable Outcomes in the SRA Code of Conduct for Solicitors and RELs 2017

71

The following sections of the SRA Code of Conduct for Solicitors, RELs and
RFLs 2017 apply to you in their entirety as though references to "you" were
references to you as a firm:

(a) Referrals, introductions and separate businesses (5.1 to 5.5);

(b) [Include 1.3, 1.4, 2.1-2.7 as referred to above?]

(cbk) Standards which apply when providing services to the public or a
section of the public, namely Client identification (8.1), Complaints handling
(8.2 to 8.5), and Client information and publicity (8.6 to 8.9).

Managers in SRA authorised firms

8.1

If you are a manager, other than a manager based outside England & Wales
with no management responsibility for your firm'’s business in England &
Wales, you are responsible for compliance by your firm with this Code. This
responsibility is joint and several if you share management-responsibility with
other managers of the firm'*.

Compliance officers



9.1 If you are a COLP you take all reasonable steps to:

(a) ensure compliance with the terms and conditions of your firm's
authorisation;

(b) ensure compliance by your firm and its managers, employees or interest
holders with the SRA's regulatory arrangements which apply to them;

(c) ensure that your firm's managers, employees and interest holders do not
cause or substantially contribute to a breach of.the SRA’s regulatory
arrangements; and

(d) as soon as reasonably practicable, report to the SRA any serious_
misconduct or material'® breach of the terms and conditions of your firm's
authorisation, or the SRA's regulatory arrangements which apply to your
firm, managers or employees:;

save in relation to the matters which are the responsibility of the COFA as set
out in rule 9.2 below.

9.2 If you are a COFA you take all reasonable steps to:

(a) ensure that your firm and its managers and employees or the sole
practitioner comply with any obligations imposed upon them under

the SRA Accounts Rulfes, rule [ ] of the Overseas Rules and in relation to
financial controls, financial compliance, financial stability or financial viability;

(b) as soon as reasonably practicable, report to the SRA any serious_
misconduct or material’® breach of the SRA Accounts Rules which apply
to themyour firm and its managers and employees or the sole practitioner.

Supplemental notes

Powers, commencement/transitional provisions.



Explanatory Notes for the SRA on Firm Code mark-up

10.

It would be helpful to clarify that the Principles only apply to employees who are not
solicitors insofar as they are relevant to their roles, not more generally for matters
arising outside their work context, notwithstanding and subject to the impact of the
“public confidence” Principle 2.

“Maintaining” public confidence is more appropriate than “upholding” it, the latter
suggesting a more onerous positive obligation. That would be consistent with current
Principle 6. The reference to “those delivering legal services” also seems far too broad
when applied to the alternative unregulated sector — it is maintaining confidence in the
solicitors’ profession which needs to be protected, not the reputation of other multi-
disciplinary/corporate service providers whose services may happen to include legal
advice. Consistency with text with which the profession has become familiar would
also be highly desirable here.

This formulation, with which the profession has become familiar, better reflects
expected behaviours. A positive obligation to “act with independence” is easily
capable of being misconstrued, especially by non-professional employees to whom
the Principles will apply.

Small change but designed to ensure the obligation is a double one —i.e. to act with
honesty and to act with integrity — and this is not an attempt to redefine what it means
to act with integrity to require not acting dishonestly.

This is important to clarify that behaviour outside of a work context, especially by non-
solicitor employees, is not caught by this Principle requiring encouragement to
diversity and inclusion etc. (although it might separately of course impact Principle 2 if
behaviour fails to maintain confidence etc.). If the SRA is trying to promote a change
in this respect, it should be expressly consulting on this aspect.

Adding express reference to protecting confidentiality is extremely important to those
non-solicitor employees bound by the Principles but not by the Code. It is also a
sufficiently fundamental obligation, including for solicitors practising in unregulated
entities, as to mandate its inclusion at Principles level. We have no strong views
whether this is just added at the end of Principle 6 or highlighted by adding a new
Principle 7.

This more accurately reflects relevant responsibilities. It is misleading to suggest that
compliance officers share the same responsibilities as managers.

Need to clarify this so it does not apply (when referring to “others” for example) to
those with whom you are negotiating in the best interests of your client.

The word “authorised” is likely to cause confusion. Would it cover ostensible authority
in a corporate context for example? This alternative provides more clarity.

Client consent is needed as an exception to allow certain benefits to be retained as at
present is permitted with consent. If this is not stated some would have concerns



11.

12.

13.

14.

15.

16.

17.

about whether consents contained in their terms of business, for example, would
mean it was “proper” not to account the client for benefits received from third parties in
connection with a retainer.

This change is necessary to avoid the impact that there is in effect an absolute
guarantee of compliance (“effective to ensure”). Having systems and controls etc. in
place which are “designed to ensure” compliance would better reflect what is intended
by 2.1. Not every breach of the Code of course should also mean that there has been
a breach of 2.1 just because, by definition, systems and controls have not been
effective to prevent that breach.

Better to use the definition of own interest conflict in the Glossary. As drafted, this
looks like it catches client conflicts too which is not intended.

The SRA should consider whether it is appropriate to extend this to cover confidential
information which may not be privileged if, for example, it has emanated from the
unregulated sector.

it is important to clarify the responsibilities of managers based outside England and
Wales in international firms and who the SRA intends should be treated as having
management responsibility for these purposes. Our mark up reflects what in practice
we understand to be the current status quo at least so far as enforcement is
concerned.

Important changes to highlight that the SRA has to make a proper and lawful request
for information etc. before a solicitor is obliged to respond.

it is very important to retain a different level of breach, currently described in the Code
as “serious misconduct” which goes way beyond material breach of the Principles or
Code, as the basis for reporting breaches by other solicitors or regulated firms outside
your own firm. Consider clarifying in the Glossary a definition of “serious misconduct”.
At present it is settled that this involves breaches involving dishonesty or which involve
a serious arrestable offence as previous guidance has made clear. To highlight the
distinction also consider changing the terminology to “material” breaches instead of
referring to “serious” breaches throughout. Many will assume that the change in
terminology is intended to imply a change in substance to something more serious
than material breaches.

it is very important that this is changed to clarify that as at present only current clients
need to be notified of possible claims against you. As at present this would be done
“promptly” so this has been added. if the SRA wants to change this important
requirement to extend (significantly beyond what is currently expected of fiduciaries) it
to cover clients for whom you have acted in the past but are not currently advising, this
should be subject to a separate consulitation to which we expect PI insurers would
wish to respond. Gunning principles couid be relevant here, as the change is not
highlighted in this consultation, nor explained.
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Consultation: Looking to the future - flexibility and public protection

Response ID:187

2. Your identity

Surname
Bannon

Forename(s)
Donal

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as a solicitor in private practice
3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

4,
2. Do you agree with our proposed model for a revised set of Principles?
5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

No; on the contrary the removal of the principles that solicitors should 'provide a proper standard of service
to your clients', 'act in the best interests of each client' and 'protect client money and assets' will adversely
impact on consumer protection and the maintenance of professional standards.

The Principles should continue to refer to the solicitor's duty to keep the affairs of the client confidential.

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

The creation of two codes of conduct which distinguishes the responsibilities of an individual solicitor,
wherever he or she is working, and those of a regulated entity creates two tiers of solicitors: those working
in a regulated entity and those working in an unregulated entity, with consequential risks to consumer
protections and professional standards which risk damaging the standing of solicitors and creating
confusion for consumers.

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. | would prefer a more definitive approach so that compliance is clearer and there is
less discretion for the SRA to determine when there is a breach, which could result in enforcement action
that might have been avoidable if the Codes were clearer. It is difficult to take an informed view on how the



new Codes would work in practice be without seeing the associated guidance which the SRA has not
published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
clientinformation/identification. If this is not addressed, it is not clear which would take precedence where
such inconsistencies exist.

9.

7.In your view is there anything specific in the Code that does not need to be there?

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

The consultation makes clear that solicitors employed by an unregulated entity would continue to be
regulated as individuals and would be subject to conflict rules. However, as the conflicts rules will not apply
to unregulated entities, in practice they will not have much effect, if any, on the unregulated entities whilst
the regulated entities will be subject to the same level of restriction as they are now or, potentially, a greater
level depending on which of the two options on conflicts is adopted by the SRA.

Option 2 may be unworkable because itis not always possible to identify that an actual conflict exists and a
solicitor may unwittingly act in a conflict situation. Because the non-regulated colleagues of regulated
solicitors would not be subject to conflict rules, there is a risk of confusion to consumers, a very favourable
and unfair competitive advantage to unregulated entities and lack of a fundamental consumer protection for
clients of unregulated entities.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

No
13.

11. In your view is there anything specific in the Code that does not need to be there?

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?

15.
13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to

compliance officers, in practice?

18.



16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

There is no evidence to support these proposals or the expected benefits from their implementation, which
are stated to include improved access to quality services at affordable prices, enhanced professional
standards, and increased employment opportunities. A mere assertion that such evidence exists is not
acceptable.

In particular, the proposals could have undesirable and/or unintended consequences as follows:
1.Reputation and standing of solicitors

The proposals may result in two tiers of solicitors. Those working in unregulated businesses are unlikely to
be able to give advice which is legally privileged, will not be required to have PII, clients will not have the
benefit of the compensation fund and the protection of the principles governing conflicts of interest. Not only
is this likely to create consumer detriment and confusion butitis likely to damage the reputation of the title
of solicitor.

2. Legal Professional Privilege (LPP)

LPP should attach to clients seeking advice from a solicitor holding a current practising certificate wherever
he or she practises and any attempts to dilute or make LPP more difficult to obtain or enforce could erode
the concept of LPP, which is a cornerstone of the justice system and a key right of clients. This could also
undermine the standing of the solicitor profession both at home and abroad. Itis not right in principle for
LPP to be a distinguishing factor between regulated and unregulated service providers.

Itis likely thatin-house solicitors working in an unregulated entity, for example a local authority, providing
advice to individuals or organisations other than the unregulated entity would not have the protection of
LPP.

3.Conflicts and confidentiality

The proposals will result in confidentiality only applying to individual solicitors working in an unregulated
entity, including in an in-house team, but not to the entity or to other employees. There is a risk that a
solicitor may unwittingly actin a conflict situation and that clients may not be aware of a potential or real
conflict of interest or of the fact that the entity is not subject to the rules on conflict. It also results in making
regulated entities less attractive because they will be competitively disadvantaged versus unregulated
entities.

4.Consumer protections - Professional Indemnity Insurance (PIl) and the Compensation Fund

Under the SRA's proposals, solicitors working in unregulated entities would not be required to have Pll and
their clients would not have access to the Compensation Fund if things go wrong. This risks eroding a key
element of current client protection. The proposals risk creating two tiers of client protections - with different
rules and protections applying to solicitors' clients depending on the kind of entity in which the solicitor is
working.

The SRA proposes that solicitors working from unregulated entities would be required to make sure that
their clients understand whether and how the services they provide are regulated and the protections
available to them. Even for those working within the legal sector, insurance and client protections are
complicated topics which are not easily digested and understood and clients cannot be expected to fully
comprehend the implications of purchasing their legal services through an unregulated provider. The
proposals also risk undermining or depleting the existing Compensation Fund as solicitors working from
unregulated entities would not have to contribute to the Fund; this would seem likely to mean that solicitors
working in regulated entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that could result from
the proposals.

5.Consumer confusion about status

Under the proposals, solicitors holding a current practising certificate would be able to use their title
whether providing legal services to the public through a regulated or unregulated entity. While a provider
would not be able to use the term 'solicitors firm' or 'solicitors' unless the entity was regulated by the

SRA this would seem unlikely to mitigate the risk of consumer confusion especially where the unregulated
entity described itself as a 'law firm' or 'legal services firm' or advertised that they employ solicitors.



Consumers will lose the assurance they currently have as to quality and protections when they engage a
solicitor. It is inappropriate that consumers will have to undertake fairly substantial due diligence. This will
additionally undermine the standing of the profession internationally.

6.Annual practising certificate (PC) fees

There is no information on this point and the SRA needs to undertake and publish an analysis of the
projected impact of its proposals on the PC fee, and in particular the turnover based firm fee. The SRA
should not close this consultation until this information is available.

7.Supervision

Newly qualified solicitors without any experience would be able to set up their own unregulated firms.
Newly qualified solicitors working in an unregulated entity would no longer have the requirement of support
and guidance from more experienced solicitors. This will increase the risks to clients as well as putting
newly qualified solicitors themselves at risk, and negatively impact on the standing of the solicitor
profession. Damage to standards will increase incrementally as this applies year on year and fewer
solicitors in unregulated entities have ever received supervision.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

None. Itis very damaging proposal to both the public and the profession.
20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

No this is unnecessary and would be a further regulatory burden.
23.
21. Do you agree with the analysis in our initial Inpact Assessment?
No; there is no evidence to support the premise that any change is necessary.
24.
22. Do you have any additional information to support our initial Inpact Assessment?
Obtain independent evidence of the need for any change before proceeding with these changes.
25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?



28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

30.

28. Do you think that we should retain a requirement for Special Bodies to have PIl when providing
reserved legal activities to the public or a section of the public?

31.
29. Do you have any views on what Pll requirements should apply to Special Bodies?
32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

33.
31. Do you have any alternative proposals to regulating entities of this type?
34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?



19" September 2016

Solicitors - Commisstoners for Oaths
Authorised and regulated by the Soliciiors Regulation Authority
SEA number 223590

Solicitors Regulation Authority
Regulation and Education policy — Handbook 2017

The Cube
199 Wharfside Street
Birmingham B1 1RN

Dear Sirs

Hassett House
Hassett Street
Bedford ME4D 1HA

Tel: (01234) 356678
Fax: (01234) 343282

Email: enguiries@duchennes.com
{not for service of proceadings)
YWWWW .di}ChﬁHHGS L£0m

SRA Consultation — Looking to the Future - closing date 215 September 2016

T'would like to respond to the above consultation. [ am in agreement with the thorough response
of The Law Society to this consultation and associate myself with it.

I also enclose your “About you’ form duly completed.

Yours faithfully

’?ﬁg& *’ﬁ ﬁy{ﬂ"”%ﬂ, a@géﬁ&dg&i K o

Josephine Duchenne

Josephine Duchenne 1LLB (Hons), BA (Hons)
Consultant: Charles Duchenne LLB (Hons)
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Question 10

Have we achieved our aim of developing a short focused Code for SRA
regulated firms which is clear and easy to understand?

As set out above, the Code does not address the key issues which are impacting on
local government legal practice.
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Question 11
In your view is there anything specific in the Code that does not need to be
there?

No
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Question 12

Do you think that there anything specific missing from the Code that we
should consider adding?

See response to Question 8 above.
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Question 13

Do you have any specific issues on the drafting of the Cade for Solicitors or
Cade for Firms or any particular clauses within them?

We do not have any further specific issues to highlight.
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Question 17

How likely are you to take advantage in the greater flexibility about where
solicitors can practice as an individual or as a business?

Please see our response to guestion 16.
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Question 22

Do you have any additional information to support our initial Impact
Assessment?

Please see response to question 21.
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Question 23

name?

Yes

Do you agree with our approach that solicitors working in an alternative legal
services provider should not be allowed to hold client money in their own
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Question 29

Do you have any views on what Pll requirements should apply to Special
Bodies?

See question 28
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Question 31
Do you have any alternative proposals to regulating entities of this type?

We do not have any alternative proposals.
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Question 32
Do you have any views on our proposed position for intervention in relation to
alternative legal services providers, and the individual solicitors warking within
them?

No.
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Question 33

Do you agree with our proposal that all work within a recognised body or an
RSP should remain regulated by the SRA? ?

We agree with the SRA’s proposal.
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Ed Boyce

Dear Sirs

I have read the response from the Criminal Law Solicitors Association and wish to adopt it
on behalf of this firm.

Regards

Ed Boyce - Solicitor Advocate



Consultation: Looking to the future - flexibility and public protection

Response ID:347

2. Your identity

Surname
Wegorzewski

Forename(s)
Edward

We may publish a list of respondents and a report on responses. Partial attributed responses may be
published. Please advise us if you do not wish us to attribute your response or for your nhame or the name
of your firm or organisation to appear on any published list of respondents.

Attribute my/our response and publish my/our name.
Please identify the capacity in which you are submitting a response. | am submitting a response...

on my own behalf as a solicitor in private practice

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either on
an individual basis, or in terms of business procedures or decisions)?

No
4,

2. Do you agree with our proposed model for a revised set of Principles?

No. | agree with 5 "actin a way that encourages equality, diversity and inclusion" as a separate principle,
but it should not be in this list. It is not solicitor specific, and there are no circumstances (for example) where
that principle should even in theory be able to take precedence over upholding the rule of law, or acting
with honesty and integrity.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust and
confidence?

Yes

6.

4. Are there any other Principles that you think we should include, either from the current Principles or
which arise from the newly revised ones?

The removal of the principles that solicitors should 'provide a proper standard of service to your clients', 'act
in the best interests of each client' and 'protect client money and assets' has negative implications for
consumer protection and the maintenance of professional standards.

The Principles should continue to refer to the solicitor's duty to keep the affairs of the client confidential.

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be of
particular benefit in supporting compliance with the Codes?

Yes. Given that "In the event of any conflict between the Principles, then the Principle that best serves the
public interest in the proper administration of justice will take precedence" please provide atleastone
example for each principle of an instance where the public interest might conflict with and override that
Principle. For example, when might one of the other Principles take precedence over upholding the rule of
law; or acting with honesty and integrity? (My view is that the caveat should not apply to the key Principles,



which should remain undiluted by any possibility of being overridden, but perhaps | am missing some
point).

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they work
which is clear and easy to understand?

The creation of separate codes of conduct distinguishes the responsibilities of an individual solicitor,
wherever he or she is working, and those of a regulated entity. The creation of two codes is not an issue.
However, the approach creates two tiers of solicitors: those working in a regulated entity and those working
in an unregulated entity, with consequential risks to consumer protections and professional standards
which risk damaging the standing of solicitors and creating confusion for consumers;

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. Some solicitors might prefer a more definitive approach so that compliance is clearer
and there is less discretion for the SRA to determine when there is a breach, which could resultin
enforcement action that might have been avoidable if the Codes were clearer. It is difficult to take an
informed view on how the new Codes would work in practice be without seeing the associated guidance
which the SRA has not published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
clientinformation/identification. If this is not addressed, it is not clear which would take precedence where
such inconsistencies exist.

9.
7. In your view is there anything specific in the Code that does not need to be there?

The creation of separate codes of conduct distinguishes the responsibilities of an individual solicitor,
wherever he or she is working, and those of a regulated entity. The creation of two codes is not an issue.
However, the approach creates two tiers of solicitors: those working in a regulated entity and those working
in an unregulated entity, with consequential risks to consumer protections and professional standards
which risk damaging the standing of solicitors and creating confusion for consumers;

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. Some solicitors might prefer a more definitive approach so that compliance is clearer
and there is less discretion for the SRA to determine when there is a breach, which could resultin
enforcement action that might have been avoidable if the Codes were clearer. It is difficult to take an
informed view on how the new Codes would work in practice be without seeing the associated guidance
which the SRA has not published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
client information/identification. If this is not addressed, it is not clear which would take precedence where
such inconsistencies exist.

10.
8. Do you think that there anything specific missing from the Code that we should consider adding?

The creation of separate codes of conduct distinguishes the responsibilities of an individual solicitor,
wherever he or she is working, and those of a regulated entity. The creation of two codes is not an issue.
However, the approach creates two tiers of solicitors: those working in a regulated entity and those working
in an unregulated entity, with consequential risks to consumer protections and professional standards
which risk damaging the standing of solicitors and creating confusion for consumers;

Although both of the draft Codes focus on brevity and simplicity, they provide less certainty about what is
and is not permitted. Some solicitors might prefer a more definitive approach so that compliance is clearer
and there is less discretion for the SRA to determine when there is a breach, which could resultin
enforcement action that might have been avoidable if the Codes were clearer. It is difficult to take an



informed view on how the new Codes would work in practice be without seeing the associated guidance
which the SRA has not published alongside the draft Codes.

The language of the draft Codes is imprecise and could mean that members currently practising in a fully
compliant way could find themselves accused of a breach after the proposed new codes come into force.
There is some overlap between the two draft Codes, most noticeably in areas such conflict, complaints and
client information/identification. If this is not addressed, it is not clear which would take precedence where
such inconsistencies exist.

11.

9. What are your views on the two options for handling conflicts of interests and how they will work in
practice?

The consultation makes clear that solicitors employed by an unregulated entity would continue to be
regulated as individuals and would be subject to conflict rules. However, as the conflicts rules will not apply
to unregulated entities, in practice they will not have much effect if any on the unregulated entities whilst the
regulated entities will be subject to the same level of restriction as they are now or, potentially, a greater
level depending on which of the two options on conflicts is adopted by the SRA.

The SRA offers two options for dealing with conflicts:

- Option 1 largely replicates the 2011 Code, in prohibiting a solicitor from acting where there is a conflict or
significant risk of such a conflict, unless specified circumstances are met and protections are provided.

- Option 2 would narrow the ability to act given that it provides for a complete bar on acting where there is
an actual conflict, and protections to be putin place if there is a significant risk of a conflict.

Option 2 may be unworkable because itis not always possible to identify that an actual conflict exists and a
solicitor may unwittingly act in a conflict situation. Because the non-regulated colleagues of regulated
solicitors would not be subject to conflict rules, there is a risk of confusion to consumers, a very favourable
competitive advantage to unregulated entities and lack of a fundamental consumer protection for clients of
unregulated entities.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

No

13.

11.In your view is there anything specific in the Code that does not need to be there?
see earlier answers

14.

12. Do you think that there anything specific missing from the Code that we should consider adding?
see earlier answers

15.

13. Do you have any specific issues on the drafting of the Code for Solicitors or Code for Firms or any
particular clauses within them?

No
16.

14. Do you agree with our intention to retain the COLP and COFA roles for recognised bodies and
recognised sole practices? In responding to this question, please set out the ways in which the roles
either assist or do not assist with compliance.

Consideration of these questions will benefit from the input of current COLPs and COFAs who are best
placed to identify unnecessary requirements while firms and sole practitioners will also wish to consider
how valuable the roles themselves are.



17.

15. How could we improve the way in which the COLP/COFA roles work or to provide further support to
compliance officers, in practice?

18.

16. What is your view of the opportunities and threats presented by the proposal to allow solicitors deliver
non-reserved legal services to the public through alternative legal services providers?

There is insufficient evidence to support these proposals or the expected benefits from their
implementation, which are stated to include improved access to quality services at affordable prices,
enhanced professional standards, and increased employment opportunities.

In particular, the proposals could have undesirable and/or unintended consequences as follows:
Reputation and standing of solicitors

The proposals may resultin two tiers of solicitors. Those working in unregulated businesses are unlikely to
be able to give advice which is legally privileged, will not be required to have PII, clients will not have the
benefit of compensation fund and the protection of the principles governing conflicts of interest. Not only is
this likely to create consumer detriment and confusion but it is likely to damage the reputation of the title of
solicitor.

Legal Professional Privilege (LPP)

LPP should attach to clients seeking advice from a solicitor holding a current practising certificate wherever
he or she practises and any attempts to dilute or make LPP more difficult to obtain or enforce could erode
the concept of LPP, which is a cornerstone of the justice system and a key right of clients. This could also
undermine the standing of the solicitor profession both at home and abroad. Itis not right in principle for
LPP to be a distinguishing factor between regulated and unregulated service providers.

Itis likely that in-house solicitors working in an unregulated entity, for example a local authority, providing
advice to individuals or organisations other than the unregulated entity would not have the protection of
LPP.

Conflicts and confidentiality

The proposals will result in confidentiality only applying to individual solicitors working in an unregulated
entity, including in an in-house team, but not to the entity or to other employees. There is a risk that a
solicitor may unwittingly actin a conflict situation and that clients may not be aware of a potential or real
conflict of interest or of the fact that the entity is not subject to the rules on conflict. It also results in making
regulated entities less attractive because they will be competitively disadvantaged versus unregulated
entities.

Consumer protections - Professional Indemnity Insurance (PIl) and the Compensation Fund

Under the SRA's proposals, solicitors working in unregulated entities would not be required to have Pll and
their clients would not have access to the Compensation Fund if things go wrong. This risks eroding a key
element of current client protection. The proposals risk creating two tiers of client protections - with different
rules and protections applying to solicitors' clients depending on the kind of entity in which the solicitor is
working.

The SRA proposes that solicitors working from unregulated entities would be required to make sure that
their clients understand whether and how the services they provide are regulated and the protections
available to them. Even for those working within the legal sector, insurance and client protections are
complicated topics which are not easily digested and understood and clients cannot be expected to fully
comprehend the implications of purchasing their legal services through an unregulated provider. The
proposals also risk undermining or depleting the existing Compensation Fund as solicitors working from
unregulated entities would not have to contribute to the Fund; this would seem likely to mean that solicitors
working in regulated entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that could result from
the proposals.

Consumer confusion about status

Under the proposals, solicitors holding a current practising certificate would be able to use their title
whether providing legal services to the public through a regulated or unregulated entity. While a provider



would not be able to use the term 'solicitors firm' or 'solicitors' unless the entity was regulated by the

SRA this would seem unlikely to mitigate the risk of consumer confusion especially where the unregulated
entity described itself as a 'law firm' or 'legal services firm' or advertised that they employ solicitors.
Consumers will lose the assurance they currently have as to quality and protections when they engage a
solicitor. It is inappropriate that consumers will have to undertake fairly substantial due diligence. This will
additionally undermine the standing of the profession internationally.

Annual practising certificate (PC) fees

There is no information on this point and the SRA needs to undertake and publish an analysis of the
projected impact of its proposals on the PC fee, and in particular the turnover based firm fee. The SRA
should not close this consultation until this information is available.

Supervision

Newly qualified solicitors without any experience would be able to set up their own unregulated firms.
Newly qualified solicitors working in an unregulated entity would no longer have the requirement of support
and guidance from more experienced solicitors. This will increase the risks to clients as well as putting
newly qualified solicitors themselves at risk, and negatively impact on the standing of the solicitor
profession Damage to standards will increase incrementally as this applies year on year and fewer
solicitors in unregulated entities have ever received supervision.

19.

17. How likely are you to take advantage in the greater flexibility about where solicitors can practice as an
individual or as a business?

| disagree with the proposals for greater "flexibility" for the reasons stated. i will consider my position if
despite the objections from the profession the proposed changes are made.

20.

18. What are your views about our proposal to maintain the position whereby a sole solicitor (or REL) can
only provide reserved legal services for the public (or a section of the public) as an entity authorised by
the SRA (or another approved regulator?

Agreed and the same level of client protection must be provided by any provider

21.

19. What is your view on whether our current 'qualified to supervise' requirement is necessary to address
an identified risk and/or is fit for that purpose?

Yes. See (16)
22.

20. Do you think we should require SRA regulated firms to display detailed information about the
protections available to consumers?

No
23.

21. Do you agree with the analysis in our initial Inpact Assessment?
24.

22. Do you have any additional information to support our initial Inpact Assessment?

25.

23. Do you agree with our approach that solicitors working in an alternative legal services provider should
not be allowed to hold client money in their own name?

Under the SRA's proposals, solicitors working in unregulated entities would not be required to have Pll and
their clients would not have access to the Compensation Fund if things go wrong. This risks eroding a key
element of current client protection. The proposals risk creating two tiers of client protections - with different
rules and protections applying to solicitors' clients depending on the kind of entity in which the solicitor is



working.

The SRA proposes that solicitors working from unregulated entities would be required to make sure that
their clients understand whether and how the services they provide are regulated and the protections
available to them. Even for those working within the legal sector, insurance and client protections are
complicated topics which are not easily digested and understood and clients cannot be expected to fully
comprehend the implications of purchasing their legal services through an unregulated provider. The
proposals also risk undermining or depleting the existing Compensation Fund as solicitors working from
unregulated entities would not have to contribute to the Fund; this would seem likely to mean that solicitors
working in regulated entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that could result from
the proposals.

26.

24. What are your views on whether and when in house solicitors or those working in Special Bodies
should be permitted to hold client money personally?

Consideration of this question will benefit from the input of current in-house teams and relevant local
employers.

Consideration of this question will benefit from the input of special bodies, such as law centres, which play
an important role in providing access to justice for vulnerable people who may not be able to afford access
to legal services.

27.

25. Do you agree with our proposal that the SRA Compensation Fund should not be available to clients of
solicitors working in alternative legal services providers? If not, what are your reasons?

Under the SRA's proposals, solicitors working in unregulated entities would not be required to have Pll and
their clients would not have access to the Compensation Fund if things go wrong. This risks eroding a key
element of current client protection. The proposals risk creating two tiers of client protections - with different
rules and protections applying to solicitors' clients depending on the kind of entity in which the solicitor is
working.

The SRA proposes that solicitors working from unregulated entities would be required to make sure that
their clients understand whether and how the services they provide are regulated and the protections
available to them. Even for those working within the legal sector, insurance and client protections are
complicated topics which are not easily digested and understood and clients cannot be expected to fully
comprehend the implications of purchasing their legal services through an unregulated provider. The
proposals also risk undermining or depleting the existing Compensation Fund as solicitors working from
unregulated entities would not have to contribute to the Fund; this would seem likely to mean that solicitors
working in regulated entities would have to make additional contributions to secure the Fund's viability,
increasing the regulatory burden on them and exacerbating the two tier profession that could result from
the proposals.

28.

26. Do you agree with our proposal not to make individual Pll cover for solicitors a regulatory requirement
on the individual solicitor?

No
29.

27. Do you think that there are any difficulties with the approach we propose, and if so, what are these
difficulties?

Yes, see above
30.

28. Do you think that we should retain a requirement for Special Bodies to have PIl when providing



reserved legal activities to the public or a section of the public?
Yes, see above
31.

29. Do you have any views on what Pll requirements should apply to Special Bodies?

32.

30. Do you agree with our view that it is not desirable to impose thresholds on non-SRA regulated firms,
which are mainly or wholly owned by SRA authorised solicitors?

33.
31. Do you have any alternative proposals to regulating entities of this type?
34.

32. Do you have any views on our proposed position for intervention in relation to alternative legal
services providers, and the individual solicitors working within them?

35.

33. Do you agree with our proposal that all work within a recognised body or an RSP should remain
regulated by the SRA?

Yes



Consultation: Looking to the future - flexibility and public
protection

Response 1D:672

2. Your identity

Your SRA ID number (if applicable)

140535

Name of the firm or organisation where you work

Ellis Jones Solicitors LLP
Please identify the capacity in which you are submitting a response. I am submitting a response...

on behalf of my firm.
Please enter your firm's name:: Ellis Jones Solicitors LLP

3.

1. Have you encountered any particular issues in respect of the practical application of the test (either
on an individual basis, or in terms of business procedures or decisions)?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

4.

2. Do you agree with our proposed model for a revised set of Principles?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

5.

3. Do you consider that the new Principle 2 sets the right expectations around maintaining public trust
and confidence?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

6.

4. Are there any other Principles that you think we should include, either from the current Principles
or which arise from the newly revised ones?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

7.

5. Are there any specific areas or scenarios where you think that guidance and/or case studies will be
of particular benefit in supporting compliance with the Codes?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

8.

6. Have we achieved our aim of developing a short, focused Code for all solicitors, wherever they



work which is clear and easy to understand?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

9.

7. In your view is there anything specific in the Code that does not need to be there?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

10.

8. Do you think that there anything specific missing from the Code that we should consider adding?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

11.

9. What are your views on the two options for handling conflicts of interests and how they will
work in practice?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

12.

10. Have we achieved our aim of developing a short focused Code for SRA regulated firms which is clear
and easy to understand?

I am the Managing Partner of Ellis Jones Solicitors LLP. As an organisation, we have considered the Law Society's
Response dated September 2016. We adopt and support the Law Society's responses to each of the questions in this
questionnaire including this one.

13.

11. In your view is there anything specific in the Code that does not need to be there?

I am the Managing Partner of Ellis Jones